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Economy 





Cost of Living 


DOWN. A drop in food prices was the main factor in the 0.2 
per cent drop in the all-items index of the Consumer Price 
Index between July and August. At 114.5 per cent of the 
1947-1949 average, the cost of living was 0.4 per cent below 
the average of August, 1954. The price of housefurnishings 
also declined, but all other price categories remained at their 
July levels or advanced. 
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Labor Force 


UP. Employment rose seasonally between mid-July and mid- 
August by a half million to a record 65.5 million, and unem- 
ployment declined 234,000 to 2,237,000. The fall in unemployment 
was not as good as usual for the season, and 3.3 per cent of the 
labor force were still jobless. The booming employment 
market was better for the percentage of jobless persons than 
1954 (5 per cent), but not as good as 1953 (2.5 per cent), 1952 
(2.7 per cent) or 1951 (3 per cent). 
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Industrial 
Production 


UP. Preliminary estimates moved the index to an all-time high 
of 140 in August (1947-1949=100). Durable goods production 
(158) beat its previous 1953 peak; nondurable goods (126) was 
only a point below its highest mark. Mineral production was 
steady at 120 (all-time high, 123). The total industrial produc- 
tion index has gained 15 points over last year’s total, and in 
August was 17 points ahead of August, 1954. 
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Manufacturing 
Wages and 
Hours 


INDEX, 1947-49 = 100 


UP. Average hourly pay of production workers remained steady 
in August, at $1.89, but an increase in hours worked (up an 
average 24 minutes to 40.8 hours a week) raised weekly pay 
to an average $77.11—75 cents above average weekly pay in 
July, and $6.05 higher than in August, 1954. The $77.11 figure 
set a record; factory production workers had never previously 
earned so much. 
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1954 1955 1952 1953 1954 1955 


DOWN. Total new construction in August was at a seasonally 
adjusted annual rate of $41.5 billion, down $400 million from 
the previous month, but still near the record rate of $42.4 
billion in May. Private construction remained steady at a $30 
billion rate, although the construction of private residences 
slacked off slightly. 
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National 
Income 


The Economy 


UP. Revised figures for the second quarter of 1955 showed 
national income being earned at a seasonally adjusted annual 
rate of $320.3 billion, nearly $9 billion above the first quarter’s 
$311.4 billion rate. Compensation of employees, at a second- 
quarter rate of $219.5 billion, was up $6.4 billion. Farm income 
during the period declined by $500 million to a rate of $11 billion. 
Corporate profits before taxes increased $1.6 billion to a 
$42.5 billion rate. 
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Stock UP. The downturn pictured in the chart below halted in the 
week ended August 19 at 312.2 per cent of the 1939 average. 
Prices Thereafter the average market price of the 420 stocks clocked 
by the SEC in the index began to climb. In the week ended 
September 16 it had recovered from the temporary drop and 
reached a new high of 331.4 per cent of the 1939 average price. 


Then, on September 26, as this JouRNAL went to press, the 
market took a drastic downward plunge, said to be the worst 
since October, 1929. It was generally ascribed to uncertainty 
resulting from the illness of President Eisenhower. 
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Consumer UP. American buyers of consumer goods on credit owed nearly 
$33 billion in July, $25 million more than their outstanding 

Credit indebtedness a month earlier. Automobile paper led the rise in 
the instalment credit category, going up $477 million to pass the 
$13 billion mark for the first time. Total instalment credit 
reached $25.476 billion. Noninstalment credit declined slightly, 
$137 million, to $7.42 billion. 
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Personal UP. Between June and July, the seasonally adjusted annual 
rate of personal income rose to $304.7 billion, an increase over 
Income the month of about $3 billion. The rise was principally due to 
the fact that federal government employees were given lump- 
sum payments of retroactive pay increases during the month. 
Total labor income rose by $3.7 billion to a rate of $218.6 billion. 
Personal income for 1955’s first quarter was earned at the 
seasonally adjusted annual rate of $293.6 billion. In the second 
quarter, the rate rose to $300.5 billion. Of the latter figure, 
$33.4 billion was for personal taxes (including fines, penalties 
and donations), leaving a $267.1 billion disposable personal 
income rate. With $250.5 billion of this going out for personal 
consumption expenditures, personal savings were accumulated 
at the rate of $16.6 billion. 
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Public Control of Contract Clauses 


By NORMAN J. WOOD 


C OLLECTIVE bargaining has become a 
A national institution. It did not arise 
with the birth of our labor movement but 
evolved from early union-management con- 
flict. Our earliest local unions of craftsmen, 
which sprang up around 1800, did not en- 
gage in collective bargaining. They formu- 
lated conditions under which they would 
work and refused to work for an employer 
unless he observed the union standards, In 
such cases, unilateral decisions on employ- 
ment standards became the device of the 
union instead of the employer. 

The give-and-take of the modern bargain- 
ing session did not make an appearance until 
shortly after the Civil War. It was around 
1890 that the written labor contract became 
common. Today, it is estimated that well 
over 75,000 labor contracts are in force in 
this country. These contracts embody more 
than the results of labor-management negotia- 
tions. They are “living documents,” which 
are in force every working day and which 
are setting the conditions of work for ap- 
proximately 17 million workers. 


The majority of the provisions in these 
contracts originate from the needs of the 
parties to the agreement. The typical contract 
is the result of compromise—counterproposals 
or “horse trading” carried on during the 
bargaining sessions. They are agreed upon, 
written and administered by the parties 
to the contract. Such agreements are the 
life force of free collective bargaining. They 


are the end product of a democratic deter- 
mination of the way in which millions of 
men will spend their working lives. 


If one believes in this institution of collec- 
tive bargaining, then it is imperative that 
this process shall function without the gov- 
ernment controlling the provisions written 
into the collective agreement. This premise 
is based upon the belief that the parties 
writing the agreement can most satisfac- 
torily reach a solution to their mutual 
problems. A private solution for private 
differences is preferable to the public deter- 
mination of such problems. 


For precisely this reason, it is most unsatis- 
factory to find a trend toward governmental 
control of the contents of labor-management 
agreements. Today, our labor legislation re- 
moves certain common contract provisions 
from mutual determination. First, the use of a 
clause giving the union security (a closed shop, 
union shop or a similar provision) is limited by 
federal law and in some states is denied com- 
pletely. Second, the parties to an agreement are 
not free to agree upon which workers may be 
covered by the contract, as this is deter- 
mined for them by the law and its adminis- 
tering agency. Third, the administration 
of health and welfare funds is prescribed. 
Fourth, the enforcement of the agreement 
is prescribed by law.” 


Other portions of our labor law regulate 
other aspects of union-management behavior, 





1 Sees. 8(a)(3), 9(b), 14(b), 301, 302, 303, 


LMRA, 61 Stat. 136 (1947). 
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apart from the above restrictions on collec- 
tive bargaining. Such legislation is neces- 
sary in order to prevent both parties from 
engaging in undesirable practices in their labor 
relations. The 1935 Wagner Act outlawed 
a number of employer practices which had 
prevented workers from freely joining unions. 
The 1947 Taft-Hartley Act prohibited unions 
from committing certain acts regarded as 
contrary to the public interest. Businesses 
and unions must expect regulation of some 
type. Each is more similar to a public insti- 
tution than to a private club. Our large 
corporations and our big unions can by their 
activities affect the entire population. 


However, the trend toward control of the 
contents of the collective agreement is a dif- 
ferent type of regulation. It is not merely 
laying down the rules of the game; it is also 
telling the parties how they should play. 
It is similar to telling the baseball pitcher 
he must allow a certain batter to hit a home 
run, or telling a boxer he must not hit his 
opponent with his right hand. In short, 
such “rules” mean that there is no game or 
contest. The outcome is legislated. 


One could argue that each of the above 
regulations of the labor agreement is in 
itself a good thing. That is, it squares with 
the notion of what is “fair.” The writer 
concedes this and has no argument with 
the fairness of these or any possible provi- 
sions regulating the content of labor con- 
tracts. What is at issue is the fundamental 
question of whether or not a labor agree- 
ment is better determined by the parties 
living under the agreement than by a 
governmental agency. 


If we decide in favor of public regulation 
of portions of the agreement, what are the 
consequences? 


First, labor contracts will be increasingly 
written in the halls of the legislatures rather 
than on the bargaining table. Past events 
give substance to such a prediction. The 
Taft-Hartley Act became law when unions 
were the political “outs.” Even the casual 
observer must have noticed union proposals 
to amend our present labor law. When 
labor again is politically “in,” it is reason- 
able to expect union proposals to require 
certain favorable contract clauses. Previous 
regulation of contract terms suggests the 
types of clauses unions could reasonably 
seek by legislative pressure. During World 
War II, the National War Labor Board 
held emergency power to settle labor dis- 
putes. The Board ordered employers to 
accept certain contract clauses which it 
formulated relating to seniority, promo- 
tions, union security, discharge of workers, 
grievance procedure, wages and so on. The 
NWLB orders brought about a wide uni- 
formity in labor agreements with respect 
to the above subjects. There is clear prec- 
edent for unions to ask for legislation re- 
quiring that all labor contracts require (a) a 
union shop, (b) a grievance procedure 
topped by full arbitration of such differences, 
(c) promotions and layoffs based solely on 
seniority, and the like. On many grounds, 
it could be argued that this would be most 
fair and in the interest of establishing a 
favorable climate for collective bargaining. 
The result would be an “agreement,” with- 
out agreement of the parties who must live 
by its terms.” 


The second consequence of this “political 
collective bargaining” would be increased 
instability in labor relations. If labor con- 
tract provisions are legislated, then amend- 
ments to the law are always possible. Might 


(Continued on page 720) 





2 It is for just this reason that arbitration of 
contract terms is not more popular. 
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By ALLAN WEISENFELD 


ECENT CENTURIES have been marked 

by the struggles of people everywhere 
for political freedom. In western Europe 
and on the North American continent, these 
freedoms were largely secured by the turn 
of the twentieth century.’ The securing of 
political freedom brought with it the rela- 
tively modern innovation of economic in- 
security. 


During the Middle Ages, however menial 
the status of the serf might have been, the 
lord of the manor was obligated to protect 
him and provide him with sustenance for 
himself and his family in return for labor 
services and a pledge of fealty. 


At the height of the power of the guilds, 
the lot of apprentices was not enviable, even 
by the standards of those days. And yet, 
though theirs was a virtual peonage, their 
“masters” did assure them of food and a 
place to sleep. 


The enclosure movement of the late sev- 
enteenth and early eighteenth centuries brought 
economic liberty cast in a modern mold. 
The enclosing of the land forced farm work- 
ers and farm owners to seek a livelihood 





EXPANSION AND IMPROVEMENT OF 
UNEMPLOYMENT COMPENSATION 
1S SUGGESTED BY THE AUTHOR AS 
A BETTER WAY OF ACHIEVING THE 
GOAL SOUGHT BY GAW SPONSORS 





in newly developing mills at wages and con- 
ditions offered by newly made employers. 
The growth of industry and trade and the 
urbanization of population hastened the de- 
velopment of the economic system we refer 
to as capitalism. Intellectual and spiritual 
support for “free enterprise” was expressed 
in the writings of Adam Smith, David Ri- 
cardo and others of the classical school and 
in the preachings of the Protestant reforma- 
tion. The road to the good life lay in the 
practice of enlightened self-interest. In 
the framework of the new freedoms, only the 
indolent could conceivably fail to secure the 
necessities of life. As readers of Malthus 
and Ricardo are aware, the “dismal science” 
of economics did not offer more. 





1 For our purposes, aberrations such as those 
led by Hitler and Mussolini may be disregarded. 
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Marx’s dire predictions of economic col- 
lapse and revolution did not materialize. 
Thomas Hood’s poignant poem? of working 
conditions in the early nineteenth century 
almost defies the imagination today. The 
system, rather than collapsing into chaos, 
has grown and become both strong and 
resilient. The labor force has likewise grown 
and its standard of living has improved 
manifold. It is a truism that the luxuries of 
yesterday are the necessities of today. 


The growth in the size of enterprise and 
in the urbanization which accompanied it 
heightened dependence of the worker upon 
the employer. The development of spe- 
cialization and the roundabout system of 
production accentuated this dependence and 
increased the uncertainty of tenure of em- 
ployment. 

In the course of the development of the 
capitalist system, the status of the worker 
has changed. Instead of the assurance of 
board and keep by a master * we now have 
an employer who has equated the services 
to an individual to value expressed in terms 
of a unit of time, typically an hour, Labor 
is purchased in somewhat the same manner 
as are raw materials. Only such amounts of 
labor are paid for as are consumed. The 
fact that labor involves a human being who 
has needs, regardless of the degree of utili- 
zation of his services, is incidental. The 
freeing of the markets, including the labor 
market, in the decline of mercantilist con- 
trol, accelerated the conversion of the 
worker from an individual whose employer 
owed him some obligation of a livelihood to 
an individual who sold his services by the 
hour wherever he could find a buyer. Labor 
became, in fact, a variable cost item pur- 
chased in direct proportion to the require- 
ments of production. 


Every modern textbook on labor eco- 
nomics devotes one or more chapters to the 
nature of the insecurities faced by workers. 
Loss of income represents a catastrophe of 
considerable proportions to the worker. 
Unemployment may be personal, stemming 


from illness, accident or old age. Or it may 
be impersonal and caused by economic 
changes of either a seasonal or cyclical 
character. 


These problems have long been recog- 
nized. Halting steps have been taken to 
alleviate them, Workmen’s compensation, 
designed to provide income in the event of 
disability from accident or industrial disease, 
is universally accepted. More recently, eco- 
nomic deprivation because of illness unre- 
lated to the work bench is compensated for 
through state-enacted temporary disability 
benefit laws. The New Deal attacked the 
problem of old age and temporary unem- 
ployment for causes beyond the control of 
the worker with the enactment of the fed- 
eral social security laws setting up the old- 
age and survivors insurance program and 
provisions for the payment of unemploy- 
ment compensation benefits by the states. 
Grants-in-aid to states to assist handicapped 
and needy persons not qualifying under 
other benefit programs also were provided. 


However, social legislation, highly desir- 
able as it may be, typically provides for 
meeting irreducible minimum needs only. 
Pension benefits ranging from $10 to $85 
per month per family in 1940, as provided 
in the original Social Security Act, are 
hardly calculated to satisfy more than mini- 
mum needs. Recent Congressional action 
raising the minimum wage to $1 an hour 
will benefit only an estimated 10 per cent 
of the workers covered by the Fair Labor 
Standards Act. 


The complex pyramiding of private pro- 
grams on top of public programs is com- 
pletely understandable, since the private 
programs are designed to supplement the 
minimal benefits of the public plans. In 
1949, the United Steelworkers struck for a 
private pension program financed by em- 
ployers. That beachhead has been secured. 
Future activity in that area will no doubt be 
directed toward the expansion of coverage, 
enlargement of benefits and the vesting of 
benefit rights. 


The fear of unemployment, however, con- 
tinues to haunt the dreams of labor despite 
the decade or more of moderately full em- 
ployment. In 1943, the fear of a postwar 





2 Song of the Shirt. Sample: 

“‘With fingers weary and worn, 
With eyelids heavy and red, 

A woman sat in unwomanly rags 
Plying her needie and thread .. . 

Sewing at once with a double thread, 
A shroud as well as a shirt. 

O God! that bread should be so dear, 
And flesh and blood so cheap!”’ 
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’In countries which practice a high degree of 
paternalism, it is still customary to keep a 
worker on the payroll even though the financial 
burden on the employer might be considerable, 
because of custom or ethical influences. 


October, 1955 @ ‘Labor Law Journal 





t may 
10mic 
clical 


ecog- 
on to 
ation, 
nt of 
sease, 
- eco- 
unre- 
d for 
bility 
1 the 
nem- 
ol of 

fed- 
- old- 

and 
ploy- 
fates, 
pped 
inder 


ided. 


lesir- 
> for 
only. 

$85 
rided 

are 
nini- 
‘tion 
hour 
cent 
abor 


pro- 
-om- 
vate 
the 

In 
or a 
em- 
red. 
t be 
age, 
x of 


-on- 
pite 
em- 
war 
e of 
pa 
icial 
ible, 


decline in production prompted the United 
Steelworkers to request the War Labor 
3oard to direct the steel industry to guar- 
antee wages in the event of layoffs. Legal 
limitations and lack of knowledge regarding 
the issue suggested that the purposes of the 
economy would be best served by further 
study. The Latimer report, published by 
the Office of War Mobilization and Recon- 
version in 1947 under the title A Report to 
the President by the Advisory Board, is the 
most thorough analysis of the subject in the 
literature. 


Other issues took precedence in the bar- 
gaining during the prosperous period of 
1946-1950. However, in 1951, the CIO 
Packinghouse Workers negotiated an an- 
nual wage agreement with leading sugar 
refining companies. In 1954, both the Steel- 
workers and the CIO International Union 
of Electrical Workers seriously raised the 
issue, and both unions traded it for other 
gains. In the same year, the AFL Inter- 
national Brotherhood of Teamsters nego- 
tiated a guarantee with the Brown Shoe 
Company of St. Louis. Between 1953 and 
1954, the Teamsters also negotiated wage 
guarantee contracts with some 65 employers 
covering their warehousing operations in 
the St. Louis area. 


American business leaders are so con- 
cerned with labor’s demand for a guaranteed 
annual wage that the National Association 
of Manufacturers scheduled a conference in 
June to “seek a solution” to the problem. 
The association referred to GAW as “Amer- 
ica’s economic crisis.” * 


The day following the announcement of 
the historic annual wage agreement between 
the Ford Motor Company and the CIO 
United Auto Workers, the president of the 
NAM expressed disappointment at Ford’s 
capitulation to GAW and said: “If indus- 
try gives in to labor’s demands for a guar- 
anteed annual wage, even in principle, it 
could have seriously damaging effects on 
the American economy, perhaps leading to 
a socialistic state and controlled economy.” * 


On one hand, GAW is hailed as a vital 
force which will strengthen the free enter- 
prise system. On the other hand, it is de- 
scribed as potentially destructive of that 
system. Obviously, such diametrically op- 
posed claims cannot be equally true. 


This sharp difference of viewpoint on 
such a major factor for either the well-being 
or the decline of our economic system merits 
serious study. 


America has had little experience with 
guaranteed wage plans. One hundred and 
ninety-six plans were known to be in opera- 
tion in 1946. An insignificant 60,000 em- 
ployees out of a total of 100,000 employed 
by the guaranteeing firms were covered.® 


The best known of the traditional guar- 
anteed annual wage plans are those of the 
Proctor & Gamble Company, the Nunn- 
Bush Company and the Hormel Meat Pack- 
ing Company. The plans of these companies 
represent the “big three” of the pre-1955 
guaranteed annual wage programs, A brief 
description of these plans will bring present 
proposals for guarantees into better focus. 


The Proctor & Gamble program guar- 
antees employees with two years of service 
48 weeks of work per year. The company 
reserves the right to reduce this guarantee 
by 25 per cent if necessitated by economic 
adversity. The program affords the com- 
pany considerable flexibility—the company 
may use workers where it will and pays 
them at rates established for the assigned 
jobs, Finally, the company reserves the 
right to cancel the program entirely should 
it see fit to do so. 


The Nunn-Bush plan provides 52 checks 
a year to workers with prescribed seniority. 
The amount of these checks is determined 
quarterly by estimating the labor cost of the 
sales value of the product. Corrections in 
the estimate of one quarter are made in the 
succeeding quarter. Although covered work- 
ers receive 52 checks a year, the amount of 
their wages varies with the volume of sales. 


The Hormel plan insures stable income 
over the work year. The plan provides for 
“saving” * the overtime worked in busy 
periods and paying it out in short work 
periods. Hormel employees may work as 
many as ten hours per day and 53 hours 
per week, and. they are assured an average 
of 38 hours per week for the 52 weeks. 

Some pertinent observations relative to 
these plans are worth noting: 


(1) Each of the guaranteeing firms is a 
producer or consumer of goods. Within 
narrow limits, consumption of their com- 





4Newark Sunday News, June 5, 1955. 

5 New York Times, June 7, 1955. 

* “Guaranteed Wages,’’ Latimer report, p. 12. 

™Sec. 7(b)(2) ef the FLSA, under certain 
conditions, permits a union contract to provide 
for nonpayment of overtime for hours up to 12 
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per day, 56 per workweek and 2,080 per year, 
if work is guaranteed for at least 1,840 hours 
per year. Under this arrangement, the em- 
ployee cannot be worked more than 2,240 hours 
per year, and he must be paid time and one- 
half for hours worked in excess of 2,080. 
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Even a cursory examination will dis- 
close that the Federal courts are now 
burdened with a substantial amount 
of litigation which could best be 
handled by State or local courts.— 
William P. Rogers, Acting Attorney 
General of the United States. 





modities cannot be postponed. As a result, 
the impact of the business cycle affects 
these companies less severely than other 
producers. 

(2) Each of these firms had been faced 
with substantial marketing problems prior 
to the introduction of the wage guarantee 
programs. They experienced severe sea- 
sonal fluctuations in output and sales which 
resulted in extensive overtime work and 
subsequent layoffs. Each of the firms suc- 
cessfully solved the worst aspects of the 
seasonal fluctuations, and a more orderly 
and less costly program was evolved be- 
fore the plans were introduced. 


(3) Current terminology referring to these 
plans as guaranteed annual wage plans is 
erroneous. The Proctor & Gamble plan, 
insofar as it guarantees anything, guarantees 
a specified number of weeks of work, not 
wages. The Hormal plan is an income sta- 
bilizing guarantee. The Nunn-Bush plan 
guarantees an annual wage of uncertain 
amount. 

Some recent plans cast in the traditional 
mold can be added to the big three. The 
Quaker Oats Company plan, established in 
1934, guarantees each worker 140 hours 
pay a month if he is called to work. Each 
worker with three years of service is guar- 
anteed 70 hours of pay per month for not 
more than six months, in the event he is 
laid off. 

In 1951 and 1952, the CIO Packinghouse 
Workers and the major sugar refining com- 
panies negotiated guarantees providing for 
2,000 hours of work per year, or pay in lieu 
thereof, for all employees. 

More recently, the AFL Teamsters nego- 
tiated 2,000-hour guarantees with a variety 
of smaller employers in the St. Louis area. 

In none of the more recent plans is over- 
time permitted to be offset by short work 
weeks. Some latitude is permitted in the 
utilization of the labor force. 

The more recent plans, like the tradi- 
tional ones, are concentrated largely in con- 


sumer goods industries. Demand for their 
products is rather inelastic. The costs of 
the guarantees are borne entirely by the 
guaranteeing companies. There are no pro- 
visions for integration with state unem- 
ployment compensation. However, a recent 
study of two sugar refineries with annual 
wage guarantees revealed that neither ex- 
pended more than $4,000 per annum to 
satisfy claims subject to the contractual 
guarantee. 


Current proposals for wage guarantees 
differ substantially from traditional plans. 
The proposed plans seek to limit financial 
responsibility, provide for reserve fund fi- 
nancing, call for integration with state unem- 
ployment compensation plans and contemplate 
joint employer-union administration. 


The plan submitted by the CIO Steelworkers 
to the steel industry in the 1954 negotia- 
tions was couched in terms designed to be 
appealing to the industry. The Steelwork- 
ers’ plan limited coverage to employees 
with three years’ service in a firm and pro- 
vided for a benefit program of 30 times the 
basic hourly rate. Application of the plan 
to a worker laid off for a 52-week period 
was described as follows:* 


Normal earnings (incentive worker) 
Standard hourly rate. ..$1.905 per hour 
Incentive earnings .25 per hour 

Overtime and shift premiums .10 per hour 


Gross amount 
Hours per week 


.$2.255 per hour 
40 


Weekly total 

Weekly guarantee 
(30 x $1.905 standard hourly 

rate) stab Lake ee 8b 
Less unemployment compensation... 30.00 
Company trust fund $27.15 

Should the worker remain unemployed 

beyond the 26-week benefit program pro- 
vided in most states, the company-financed 
trust fund would become liable for the total 
benefit of $57.15 per week. 


The Steelworkers’ program offered em- 
ployers a substantial cushion before wage 
guarantees would become effective. The 
elimination from coverage of workers with 
less than three years’ seniority would per- 
mit a substantial cutback in production. 
Another cutback was afforded by limiting 
the guarantee to 30 times the basic rate. 
Finally, financial liability of employers was 





8 Steel Labor, February, 1954, p. 9. 
682 


October, 1955 @ Labor Law Journal 





their 
its of 
y the 
) pro- 
nem- 
ecent 
nnual 
r ex- 
n to 
ctual 


ntees 
lans. 
ncial 
d fi- 
nem- 
plate 


-kers 
Otia- 
o be 
ork- 
yees 
pro- 

the 
plan 
riod 





They [the ClO and AFL] may merge. 
But, when the strains and the stresses 
of the human compulsion that affects 
those organizations are made mani- 
fest after the merger, | greatly fear 
that the new merger will part like the 
rope of sand that it is. 

—John L. Lewis 





limited to a 10 cents per hour per worker 
contribution to a reserve fund for benefits to 
unemployed steelworkers. Presumably, lia- 
bility would end should the reserve fund be 
exhausted. 

The plan originally proposed by the UAW 
to the automobile manufacturers does not 
incorporate these built-in cyclical cushions. 
The UAW program was designed to pro- 
vide a guaranteed workweek as well as a 
guarantee of employment. Any employee 
called to work at the beginning of the work- 
week was to be given 40 hours of work. In 
addition, work was to be assured on the 
basis of one week for each two weeks of 
employment, up to 52 weeks, or benefits “in 
amounts sufficient to enable them to main- 
tain the same living standards as when fully 
employed.” 

The UAW plan, like the one proposed 
by the Steelworkers, included integration 
into state unemployment compensation plans 
and limited employer liability to contribu- 
tions to a reserve fund. 

CIO support of these demands of its 
several affiliates for a guaranteed annual 
wage can be summed up as follows:* The 
guaranteed annual wage will assure 

(1) full employment without loss of free- 
dom; 

(2) employer support for the searching 
out of ways and means of reducing unem- 
ployment; 

(3) employer support for the improve- 
ment of state unemployment insurance pro- 
grams; and 

(4) a high level of employee morale 
which will rebound to the benefit of both 
the guaranteeing company and the com- 
munity at large. 

Unions anticipate that the guaranteed 
annual wage will not only .minimize sea- 


sonal fluctuations in production and em- 
ployment, but will also shift some of the bur- 
den of technological change from the shoulders 
of the worker to the employer. The costs 
of the guarantee will compel management 
to control the introduction of technological 
improvements which otherwise might result 
in layoffs even in periods of economic 
growth. “Under the guaranteed annual 


wage, management would avoid the intro- 
duction of automation in times when major 
layoffs would result. The introduction of 
new and more efficient equipment would be 
geared to periods of expanding markets so 
that other jobs would be available for the 
workers displaced by automation. 


10 


The guaranteed annual wage is conceived 
as a social as well as an economic instru- 
ment. The status of the production worker, 
whose labor is currently purchased by the 
hour, will be changed to that comparable 
to the white collar worker who is employed 
by the week, month or even by the year. 
As Bell™ notes, middle-class status is the 
goal of the production worker. 


Employer resistance to guaranteed annual 
wage plans is in terms of cost and fear of 
union invasion of functions considered to 
be exclusively within the domain of man- 
agement. 

Management fears that union proposals 
to limit employer financial responsibility 
to contributions to reserve funds is mislead- 
ing. Management doubts that it can make 
wage payments to an unemployed worker 
under a guarantee, and then refuse to make 
similar payments to a senior worker at a 
later date simply because the reserve fund 
has been exhausted. In any event, manage- 
ment shrinks from the added cost of main- 
taining a guaranteed annual wage along 
with present expenses of employee welfare 
benefits. Management looks with horror at 
the CIO proposals for the joint adminis- 
tration of guaranteed wage plans. Negotia- 
tions relative to a guaranteed wage plan 
“would well open the way to demands for 
joint union-management action in vital areas 
of management functions, such as sales, 
plant expansion, sub-contracting, produc- 
tion schedules, etc.” ” 

Management expresses apprehension re- 
garding GAW plans in two other areas. 
Employers doubt that unemployed workers 
enjoying substantially their average earning 
are likely to be seriously motivated to seek 





°14 CIO Economic Outlook, No. 10, October, 
1953. 

1% Automation, report to the UAW-CIO Eco- 
nomic and Collective Bargaining Conference, No- 
vember 12-13, 1954, p. 3. 
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11 Daniel Bell, Fortune, May, 1955, p. 93. 

12 The Guaranteed Annual Wage; An Active 
Issue, Industrial Relations Counselors, Inc. Oc- 
tober 1, 1953, p. 20. 
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employment. On the contrary, almost by 
definition, GAW is likely to make even 
more immobile the already characteristically 
immobile worker. Second, employers in- 
dicate the GAW may operate as a brake 
on business expansion. They point out that 
employers are not likely to casually add to 
their work force in anticipation of business 
growth, if such expansion imposes on them 
an additional financial responsibility in the 
form of a wage guarantee. 

Some pertinent questions relative to wage 
guarantees merit serious consideration. How 
effective is the GAW in terms of cyclical 
unemployment, technological or seasonal 
unemployment? What effect will GAW 
have on the economy? Are there any legal 
complications? Are there useful alterna- 
tives to GAW? 

There are answers to these questions, 
and there is a logical and useful alternative 
to a haphazard growth of GAW plans. 

Analytical studies of the anticyclical ef- 
fect of guaranteed annual wage programs 
cast doubt on their efficacy as a weapon to 
combat extensive cutbacks in production 
and large-scale unemployment. Latimer, in 
his 1947 report, said, “It would be highly 
dangerous to expect that any single device, 
such as wages alone, would produce any 
marked effect in. removing the causes of 
depression if relied upon as the chief anti- 
cyclical weapon.” * 

Latimer views GAW as a weapon in the 
armory of governmental techniques for 
combating depression, and not as a panacea. 
He is joined in this conclusion by Nat 
Weinberg, research director for the UAW, 
who stated that the union had “anticipated 
from the beginning of our guaranteed wage 
work that we would be accused of peddling 
the guaranteed wage as a cure-all for the 
business cycle. Accordingly, we have leaned 
over backward to make clear that we do not 
consider the guaranteed annual wage a 
panacea.” 

If wage guarantees were negotiated to 
cover all the approximately 16 million or- 
ganized workers—a most unlikely prospect 
—more than 70 per cent of the nation’s 
employed would not be assured of an annual 
gitarantee of either wage or employment. 
Even if all workers were covered by guar- 
antee programs, considerable’'''gaps would 
remain to be filled before we-could accu- 
rately speak of a guaranteed“market based 
on guaranteed wages.. National,inggme data 
highlight the fact that ‘wagewand salary 
recipients receivé approximately two’ thirds 





Enlightened management today real- 
izes that higher profits depend upon 
greater productivity, and that higher 
productivity depends upon the wel- 
fare of the worker, upon his wages, 
hours and working conditions, and, 
more important, upon respect for his 
dignity as an individual in a free 
society. The worker, on the other 
hand, realizes that his welfare is 
secure only when his employer can 
make an adequate profit. 
—James P. Mitchell 





of the total national income created. The 
remaining one third is the reward accruing 
to the nation’s landlords, the owners of 
equity securities and the holders of debt. 
The differing propensities to consume and 
to save of wage and salary earners and other 
income receivers determine, in large meas- 
ure, the volume of production and hence 
the level of employment. It is the tune 
played on the nation’s cash registers by all 
income receivers which induces or fails to 
induce the investors’ to expand operations, 
and thus create the new jobs which the 
economy consistently needs to maintain a 
high level of operations. The forces making 
for cyclical or similar change are primarily 
external to the: qperation of the individual 
enterprise, however financially powerful. 
The business cycle, therefore, cannot be re- 
pealed by GAW. It may, however, be in- 
fluenced. 


Economists will enjoy themselves specu- 
lating on the effects that savings: accumu- 
lated by GAW reserve funds will have on 
the ebb and flow of business activity. The 
volume of savings accumulated may par- 
allel the amount of money accumulated in 
pension reserves. These savings represent 
at once a diminution of income which would 
otherwise be awailable for spending and 
funds seeking an investment source... The 
role these savings would play would de- 
pend on a variety of interrelated economic 
facts existing at a given period of time, 
For example, in an expanding economy 
characterized by rising prices, production 
and employment, and typically accompanied 
by a rising debt, savings in GAW reserve 
funds would serve a salutory purpose. They 
would not be available to compete in the 
market for goods and, at the same time, be 





133 Report cited at footnote 6, at p. 18. 
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available for the financing of investment and 
debt, either government or private. Such 
savings could convert what might be an 
extension of a boom into a bust by with- 
drawing money needed in the market to 
purchase goods. On the other hand, during 
a period of declining prices, production and 
employment, payments from a reserve fund 
would help cushion the downward spiral, 
even though conversion of the securities 
held by the fund into cash might accelerate 
a decline in security prices or induce pres- 
sure on interest rates, or both. 


Pay-as-you-go financing is appealing dur- 
ing the upward phase of the business cycle. 
It is relatively costless then, since concern 
is largely with additions to the work force 
rather than layoffs. Pay-as-you-go financ- 
ing rapidly loses its appeal in the down- 
ward phase of the cycle. As workers are 
laid off, the costs of maintaining the wage 
guarantee rise. At the same time, sales 
income contracts. In an effort to cover the 
costs of the guarantee, pressure is exerted 
to maintain the highest possible prices at 
reduced levels of production. 


The fear of inflation stemming from 
large-scale adoption of GAW is largely a 
myth. If the Ford and General Motors 
agreements are representative of future 
GAW plans, the approximate 2.5 per cent 
increase in payroll costs occasioned by the 
guarantees can be absorbed in the same 
manner as has the annual improvement 
factor increase of the past few years, with- 
out affecting prices. An improvement fac- 
tor of 2.5 per cent and the 2.5 per cent 
for the guarantee represents what probably 
approximates the annual increase in pro- 
ductivity in the automobile industry. The 
pressure of the UAW merely influences the 
distribution of the rewards of technological 
improvements. Increases in costs, whether 
direct wage increases or reserve funds cre- 
ated for GAW financing, are inflationary 
only when the increases are in excess of the 
ability of the firm to absorb them out of 
income or to recapture them by improving 
techniques, 


GAW, as an. inducement to exercise in- 
genuity, will influence management to fur- 
ther efforts to reduce seasonal fluctuations 
in employment and production. It will have 
a: marked effect on the. timing of the intro- 
duction of technological change. UAW’s 
research director indicates this when he 


writes that GAW “can make an important 
contribution to economic stability 
through the incentives it provides for man- 
agement to devote more energy and inge- 
nuity to stabilization.” 


Integration of employer contributions un- 
der a GAW plan with state unemployment 
compenstion plans faces difficult legal sled- 
ding. A study of the problem concludes 
that “all available information indicates that, 
despite some variations in approach between 
the states, all states which have passed on 
this question construe payments received 
under guaranteed wage and similar idle 
time payments as wages. All such states 
hold that a claimant in receipt of .such pay- 
ments is not totally unemployed.” ™ 


The matter is by no means scttled, but 
such legal straws in the wind as are avail- 
able are disturbing adherents of GAW inte- 
gration with public unemployment plans. 


A lower court in Oregon held that laid- 
off employees receiving wage payments un- 
der the 1934 guarantee of work by the 
Quaker Oats Company were ineligible for 
state unemployment compensation benefits. 
The Oregon court held that a payment 
made by the company to an unemployed 
worker “served the same purpose as ‘wages’ 

in that it helped him to meet the ex- 
penses of living.” It was concluded that 
such payments came within the meaning of 
the term “wages” as defined in Oregon law 
and that the claimant was ineligible for 
public benefits. 

A laid-off Quaker Oats Company em- 
ployee covered by the same plan in New 
York State was more fortunate when he 
sought unemployment compensation bene- 
fits. The New York State’ Unethployment 
Compensation Appeals Board awarded him 
jobless beriefits. It héld that fhe 70-hour 
monthly guarantee represented compensa- 
tion for not more than two weeks in a 
month and that the employee was unem- 
ployed the other two weeks each month. 


A law reducing unemployment compensa- 
tion payments by the amount of GAW was 
passed in Oregon. A similar bill failed 
passage in New York. Efforts to integrate 
GAW payments with unemployment com- 
pensation benefits failed in the Maryland, 
Ohio and Missouri Legislatures. 

The Attorney General of Michigan has 
ruled that the receipt of supplemental un- 
employment compensation benefits will not 





4-Report .of Committee on Unemployment 
Compensation Programs and Operations,~ Inter- 
state Conference of Employment Security Agen- 
cies (1953). 
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We are citizens first—ClO members 
—James B. Carey 


second. 





disqualify a laid-off employee from receiv- 
ing unemployment compensation benefits 
under the laws of that state. Management 
response to this news was immediate. An 
NAM spokesman attacked the Michigan 
ruling and stated that it would be appealed 
to the courts of that state by Michigan 
employers.” 

Four other states have ruled (as of Sep- 
tember 1, 1955) that receipt of GAW bene- 
fits would not interfere with payment of 
unemployment compensation: Connecticut, 
Massachusetts, New Jersey and Rhode 
Island. 

Despite this action it seems clear that 
most state laws will have to be amended to 
permit the type of integration with state 
unemployment compensation systems con- 
templated by current GAW proposals. 


There is little doubt that the UAW settle- 
ment for GAW in the auto industry will 
spread. Labor leaders in other industries 
can do no less. Some analogy may be 
drawn from this situation and the pension 
situation as it developed in 1949 and 1950. 


The old-age and survivors insurance pro- 
gram was inadequate in 1949. Efforts to 
effect Congressional action to improve the 
program were unavailing. When the Steel- 
workers broke through employer resistance 
that year and obtained a private pension 
plan supplementing OASI, private plans 
mushroomed throughout the economy. All 
manner and variety of plans were nego- 
tiated; some thoroughly sound, many not. 
Some were financed on a pay-as-you-go 
basis and invited difficulty in the event of 
economic recession. Less than 5 per cent 
of the plans provided for vesting, making 
benefits completely .dependent upon the 
continuous maintenance of an employment 
relationship. In the event of any substan- 
tial economic decline accompanied by long- 
term unemployment, the supplementary 
old-age benefits promised by private pen- 


sion programs can prove to be illusory. 
At this date, six years after the initial steel 
industry pension program was negotiated, 
only 46 per cent of collective bargaining 
contracts provide for pensions. 


Despite the substantial increase in the 
number of pension agreements negotiated 
since 1950, unions still have millions of 
members who are solely dependent upon 
old-age and survivors insurance benefit 
payments for security in their declining 
years, 


This experience points a moral for GAW." 
GAW plans, present and proposed, are as 
varied as the colors of Joseph’s coat. They 
include a variety of arrangements on covy- 
erage, benefits, duration, financing, relation- 
ship with public unemployment compensation 
programs and administration. Finally, their 
coverage undoubtedly will be limited for 
some considerable period of time. 


In the light of this, there is a great deal 
of concern that present concentration on 
GAW will overshadow the need to overhaul 
and bring up to date existing unemploy- 
ment compensation plans. These plans already 
provide a “guaranteed semiannual wage.” ” 


In 1953, public unemployment compensa- 
tion systems covered more than 70 per cent 
of all wage and salary payments. In 1954, 
legislation increased this coverage. Even 
though some ten million workers are not yet 
covered, public unemployment compensation 
systems provide substantially universal 
coverage. 


The concept of a public unemployment 
compensation system has many virtues. In 
a public system, there can be no issue of 
reserving benefits for union members as 
against nonunion members. Existing senior- 
ity clauses in labor contracts can continue 
undisturbed. The degree of mobility im- 
parted to workers by a public system is of 
considerable import. Since a laid-off work- 
er derives benefits from a public reserve 
fund, he is not bound by financial ties to a 
“guaranteeing” employer. He is free. He 
is more likely to seek work wherever it 
might be found. In the same sense, an 
employer less concerned about potential 





7%*CCH Unemployment Insurance Reports, 
Mich. { 8522. 

1 Business Week, July 23, 1955, p. 122. 

% The diversity of views regarding the de- 
sirability of negotiating GAW plans is being 
brought into focus. Directly after David Mc- 
Donald announced a national settlement, which 
included a GAW provision, with the country’s 
major can producers, the business agent of an 
AFL union which represents 4,150 workers in 
American Can Company’s New Jersey plants 
anncunced that his union would turn down 
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any GAW offer. The Newark Hvening News of 
August 17, 1955, characterized his attitude to- 
ward McDonald’s achievement as follows: 

“Some of the AFL union people let it be 
known that they considered McDonald's victory 
superfluous, like equipping Arab camel drivers 
with life jackets in case they ever drove into a 
mirage that turned out to be a real lake.’’ 

% J. W. Garbarino, Guaranteed Wages, Insti- 
tute of Industrial Relations, University of Cali- 
fornia (Berkeley, 1954), p. 53. 
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Automation may spawn a whole new 
batch of words. A recent Business 
Week editorial referred to a worker 
unemployed because his production 
line “‘got automated.” 





additions of fixed labor costs is more likely 
to expand his operations if the prospect of 
profit presents itself. 

In large measure, present concentrated 
drives for GAW stem from deep dissatis- 
faction with existing state unemployment 
compensation and its administration. Bene- 
fits which were hoped to be set at 50 per 
cent of average weekly wages when the 
plans were initiated had declined to 32 per 
cent in 1953. Unemployment compensation 
averaged only $24.70 in June, 1954.” 

There is a tendency for states to compete 
with each other in keeping benefits and 
taxes down. The former is accomplished 
both in terms of the amounts of benefits 
provided and in the interpretation of eligi- 
bility for benefits. Maximum benefits 
ranged from’a low of $25 in South Dakota 
to a high of $35 in Alaska in 1953. 


Obviously, if the weaknesses of privately 
negotiated GAW plans pyramided upon a 
multiplicity of state unemployment com- 
pensation benefits are to be avoided, we 
must give serious consideration to the total 
recasting of our public benefit programs. 

Competition between the states for lower 
benefit and tax programs must be abolished. 
An unemployed worker in the South, where 
average benefits are lower, has the same 
needs as his unemployed brother in the 
North. Unemployment does not recognize 
geographic differences. If the administra- 
tion of the programs is to remain in state 
hands, it is incumbent that uniform stand- 
ards of benefits be established under federal 
auspices. Furthermore, eligibility rules 
need liberalization and cry out for uniform 
application. 

The twin problems of cost and benefits 
remain. There is little doubt that the in- 
centive to work is increased in direct rela- 
tion to the need for money. This logic 
leads to the inescapable conclusion that an 
unemployment compensation program that 
yields 100 per cent of average weekly take- 
home pay is a powerful inducement to get 


dropped from the labor force and become 
eligible for benefits. On the other hand, 
recent benefits of approximately 32 per cent 
are a contradiction of the intent to provide 
a substantial economic cushion, with an 
adequate built-in incentive to seek work, 
for the duration of a layoff, up to six 
months. 

Actually, the Ford-UAW agreement pro- 
viding for total unemployment compensation 
benefits of up to 65 per cent of weekly take- 
home pay makes a great deal of sense. At 
the risk of being redundant—unemployment 
compensation benefits are intended to pro- 
vide, during a limited period of unemploy- 
ment, income adequate to pay “fixed 
expenses” consisting of food, shelter, 
medical care and insurance.” 


The Heller committee’s family budget 
for four persons in September, 1954, esti- 
mated that 61 per cent of family income 
was devoted to the items characterized as 
“fixed expenses.” The Bureau of Labor 
Statistics estimates that the proportion of 
its “market basket’ allocated to fixed ex- 
penses accounts for 69 per cent of the total.” 
Excluded entirely are expenditures for 
clothing, transportation, recreation and 
charitable contributions which, while sub- 
ject to reduction and postponement, cannot 
be delayed indefinitely. 

Only three states, New Hampshire, North 
Carolina and Mississippi, provide a maxi- 
mum benefit of 50 per cent of the average 
weekly wage and, in these states, less than 
40 per cent of the claimants are eligible for 
maximum benefits. The goal of providing 
for “fixed expenses” is not reached by a 
considerable margin. 

Not only are unemployment compensa- 
tion benefit provisions inadequate as a 
whole, they also suffer from a built-in bias 
in favor of low-income wage earners as 
against higher wage earners. For example, 
in June, the New Jersey Legislature passed 
a long-overdue amendment to the state’s 
unemployment compensation act. This 
amendment increased the maximum benefit 
from $30 to $35. The law now provides 
for benefits at the rate of two thirds of 
average earnings up to $45 a week, and 40 
per cent above that level, or an additional 
$2 for each $5 of wages. Average wages of 
$57.50 per week will provide maximum benefits. 


Actually, New Jersey factory workers 
average approximately $76 per week. On 





2» Handbook of Unemployment Insurance Fi- 
nancial Data, 1953 Supplement, United States 
Department of Labor (September, 1954), p. 3. 

21These ‘‘fixed items’’ are selected because 
their consumption cannot be indefinitely delayed 
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without serious breakdowns in physical and/or 

mental well-being. The purchase of clothing, 

recreation, etc. can, of course, be postponed. 
22 New York Times, June 10, 1955. 
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the basis of that figure, maximum benefits 
are less than 50 per cent of earnings. This 
disproportion between earnings and maxi- 
mum benefits grows as earnings grow. 


The situation calls for a program of bene- 
fits more closely geared to earnings. Consider- 
ation should be given to an unemployment 
compensation benefit program which pro- 
vides a maximum benefit of 6634 per cent 
of the first $4,200 of take-home pay, or $54 
per week.” This approach would still ad- 
versely affect the covered worker earning 
in excess of the suggested amount, but, at 
least, it would provide a floor of income 
enabling the worker to care for his imme- 
diate needs during temporary unemploy- 
ment. In support of the $4,200 cutoff, it 
can be argued that workers earning more 
than this amount are more likely to have a 
nest egg for the proverbial rainy day which 
would make the unfavorable economic 
weather more bearable. 


Establishing the maximum benefit levels 
at 66% per cent of the first $4,200 of take- 
home pay leaves adequate incentive to seek 
work on the part of even the least conserva- 
tive of our working force. 


To those who might question $54 as 
establishing too high a maximum benefit, 
the Heller budget provides an interesting 
frame of reference. The median budget 
required for a family of four persons in 
September, 1954, in the country’s 33 major 
cities was $4,390 per year, excluding insur- 
ance, income and social insurance taxes and 
union dues. If the latter were included, 
approximately $5,000 per annum income 
would be required to provide a family of 
four with those goods and services which 
the Heller committee characterizes as 
“necessary to health and reasonably com- 
fortable living.” Providing a maximum of 
$54 per week unemployment benefits, or 
55 per cent of what is deemed “necessary,” 
can hardly be described as permitting the 
jobless worker to wallow in luxury. 


The duration of the benefit period should, 
for the present, be retained at 26 weeks. 
In support of the view that a 26-week pe- 
riod of benefit payments is presently ade- 
quate is the fact that although unemployment 
increased in 1954 over 1953, the average 
duration of unemployment was 11.7 weeks. 
In the automobile industry, unemployment 
in the last quarter of 1954 averaged 12.9 
weeks.” 


The cost of providing unemployment com- 
pensation benefits amounting to two thirds 
of the first $4,200 of take-home pay for 26 
weeks cannot, of course, be computed pre- 
cisely. Approximations of reasonable ac- 
curacy can be made. 

By virtue of the operation of merit-rating 
plans, employers were able to finance 1954 
unemployment compensation costs with an 
average 1.3 per cent payroll tax.” Average 
unemployment compensation benefits in 
June of that year were $24.70 per week. 
Total benefit payments in 1954, therefore, 
averaged $289. Providing two thirds of 
$4,200 of take-home pay would necessitate 
maximum benefit payments of about $54 
per week. If current merit-rating systems 
continue to be employed, the increased cost 
of providing a realistic economic cushion 
to temporarily unemployed workers would 
amount to the equivalent of a wage increase 
approximating three cents per hour. This 
assumes that average unemployment will 
continue at the current rate of approximate- 
ly 12 weeks. 

Twenty-six weeks of compensation at the 
maximum rate of $54 per week would in- 
crease costs from 1.3 per cent of payroll to 
6.3 per cent. This 5 per cent increase in 
cost, if absorbed at once, approximates the 
equivalent of about a nine cents per hour 
wage increase, and is only moderately high- 
er than the increases negotiated in 1954, and 
lower than the increases recently negotiated 
in the steel and nonferrous metals industries. 


The virtues of the proposed changes in 
state unemployment compensation systems 
may be summarized as follows: 

(1) Almost universal coverage is provided. 

(2) Uniform standards of 
application of law are provided. 


benefits and 


(3) Minimum basic requirements of the 
covered unemployment workers are pro- 
vided. 

(4) Adequate incentives exist for em- 
ployers to regularize production and _sta- 
bilize employment. 


(5) Adequate incentives are provided for 
workers receiving benefits to actively seek 
employment. 

(6) The cost is not inflationary; in fact, 
under certain circumstances, it may exert 
deflationary influences. 

Benefit levels in public social security pro- 
grams must be set in terms of average 





°° This figure is suggested for two reasons: 
First and most important, it represents a cut-off 
point that is realistic: second, OASI taxes are 
levied on the first $4,200 of income. 
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**Sumner © Slichter, “Guaranteed Annual 
Wage,"’ Barron’s, April 11, 1955. 
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conditions prevailing in industry. More 
profitable companies consistently pay high- 
er wages than required by minimum wage 
laws or the competition for labor in the 
market place. Simiiarly, as noted, strong 
companies have granted pension plans sup- 
plementing OASI benefits. In the same 
sense, to the extent that it considers it 
desirable and feasible, industry can develop 
private supplementary unemployment benefit 
programs to provide added employment 
security in the manner of the Ford Motor 
Company, General Motors and the United 
Auto Workers. 


Upon conclusion of the UAW negotia- 
tions with the Ford Company, Mr. Reuther 
served notice that while he approved the 
semiannual wage guarantee agreement, he 
regarded it as a “foot-in-the door.” So, too, 
we must regard social legislation. History 
teaches that that which may seem adequate 
today may be quite inadequate when sub- 
jected to the dynamics of economic change. 
Time and circumstances may necessitate 
consideration for increasing both the amount 
of benefits and the duration of benefits. A 
52-week benefit period is ultimately desira- 
ble and is not beyond the area of probability. 
While perfect security is beyond the realm 
of earthly things, a 52-week benefit period 
would afford the individual worker maxi- 
mum economic security consistent with 
desirable economic policy. 


This suggested program is not likely to 
be achieved overnight. Political realities 
do not favor such prompt action, however 
necessary. Employers whose turnover is 
high and whose merit-rating benefits are 
low will look with favor to passing on to 
other employers some of their costs of 
unemployment. On the other hand, em- 
ployers with stable employment experience 
cannot be expected to be enthusiastic about 
picking up part of the tab of their colleagues 
who are less successful in stabilizing em- 
ployment. In predominantly rural states, 
legislators are hardly likely to become ex- 
cited about improving state unemployment 
compensation laws. 

Coming events will determine whether 
the desirable objectives outlined here will 
be achieved by legislative activity, by col- 
lective bargaining alone or by a combination 
of both. 

In the final anlysis, the strength of a na- 
tion is measured in terms of other than 
total armaments. Strength of a different 
dimension—equally as important as arma- 
ments—flows from the security of the 
knowledge that one’s family is reasonably 
protected against the vicissitudes of modern 
economic life. A public unemployment 
compensation benefit program that will give 
this kind of peace of mind is consistent 
with American traditions of democracy. 


[The End] 





TOILERS' 


“‘TIn conformity with the interests of 
the working people and in order to de- 
velop the organizational initiative and 
political activity of the masses of the 
people, citizens of the USSR are guaran- 
teed the right to unite in public organi- 
zations : trade-unions, co-operative societies, 
youth organizations, sport and defence 
organizations, cultural, technical, and 
scientific societies; and the most active 
and politically-conscious citizens in the 
ranks of the working class, toiling peas- 
antry, and toiling intelligentsia to unite 
voluntarily in the Communist Party of 
the Soviet Union, which is the vanguard 
of the working people in their struggle 
to build a communist society and is the 
leading core of all organizations of the 
working people, both public and State.’ 
—Article 126 of the Constitution of the 
USSR of 5 December 1936. 

“In the countries within the Soviet 
sphere of power employees are denied 
the right to unite in independent trade- 





UTOPIA 


unions for the purpose of safeguarding 
their interests. Organizations describing 
themselves as ‘trade-unions’ do, it is true, 
exist, and the right’ of joining them is 
granted to employees. These organiza- 
tions, however, are not free associations, 
but are dependent on either the Com- 
munist Party, or the government, which 
in turn, is directed by the Party. 

“The trade-unions have now 
become a tool/of a legal economic and 
political system, for control over the 
working masses. Abolishing the right of 
workers freely to unite themselves in a 
union representing their interests as well 
as the right to strike, and establishing 
a regime of compulsory membership in 
the Communist type of trade-unions, the 
government is now able through the 
trade-unions to force a worker to accept 
any work given to him and to work 
under any conditions offered him.”— 
Justice Enslaved (International Commis- 
sion of Jurists, 1955). 
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By JEROME L. TONER O. S. B. 


Dean of Industrial Relations, 
St. Martin's College, Olympia, Washington 


The Taft-Hartley Union Shop 
Does Not Force Anyone to Joi 


F MY THESIS is correct, a serious ques- 

tion may be raised concerning the pro- 
tection Section 14(b) of Taft-Hartley gives 
to the state right-to-work laws outlawing 
the union shop contract. The language of 
Section 14(b) is clear and unequivocal. It 
expressly states that “nothing in this Act 
shall be construed as authorizing the execu- 
tion or application of agreements requiring 
membership in a‘labor organization as a 
condition of employment in any State or 
Territory in which such execution is pro- 
hibited by State or Territorial law.”’ 
(Italics supplied.) Section 14(b) does not 
specifically proscribe the mnonmembership 
legal “mere tender of initiation fees and 
dues” union shop contract conceived and 
protected by the NLRB and the courts. 
Since they disregard the clear intent of 
Congress by their “mere tender of initiation 
fees and dues” union shop contract, logic 
would compel them to permit such contracts 
under the right-to-work laws. The follow- 
ing is submitted to support such a thesis. 

It was my contention in the Lasor Law 
Journat for August, 1954, that “a legal 
Taft-Hartley union, shop contract does not 
compel any employee to join a union but only 
requires him to ‘tender the periodic dues 
and initiation fees uniformly required as a 
condition of acquiring or retaining member- 
ship’ in the union.” * Commenting on that 
statement in the October, 1954 issue of the 
JourNaL, Mr. Cogen said: “While we can- 
not say with absolute certainty that this 
interpretation is erroneous, we do have rea- 
sonable grounds for such a conclusion. It 
is especially easy to demonstrate that this 
summation of the case is the result of omis- 
sions of important parts of the opinions 
under consideration. And quite definitely, 


the opinions do not say outright what Father 
Toner interprets them to say.”* (Italics 
supplied.) 


At least Mr. Cogen did not accuse me of 
equivocation in my “outright” statement of 
what the Board and the court said about 
what a valid union shop contract requires— 
nothing, absolutely nothing more than the 
“mere tender of dues and initiation fees.” 
I regret that I cannot say the same about 
Mr. Cogen’s “reasonable grounds” for easily 
demonstrating the absolute certainty that 
my interpretation is erroneous. 


Mr. Cogen attempts his demonstration by 
saying that his article “directs itself to 
the inquiry whether, in a union shop legally 
established under the requirements of the 
law, an employee has to [1] join the union, 
or [2] at least apply for membership.” By 
his own declaration, he is going to demon- 
strate that a union shop contract requires 
one of two alternatives. Either the em- 
ployee must (1) join the union, or (2) at 
least apply for membership. Negatively, 
therefore, he is trying to demonstrate that 
“merely tendering dues and initiation fees” 
is not sufficient to protect an employee's 
job against the compulsory union member- 
ship requirement of a valid union shop 
contract. 


After presenting the 8(a)(3) union shop 
section of the Taft-Hartley law and briefly 
commenting on the absence of its “direct 
and unequivocal” interpretation by the Su- 
preme Court of the United States, Mr. 
Cogen made (1) an astonishing admission 
and (2) an obtuse and condescending con- 
tention concerning the Union Starch and Re- 
fining Company Board and court decisions 
in which the traditional meaning and Con- 





1 49 Stat. 449 (1947). 
25 Labor Law Journal 552, 556. 
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gressional intent of a valid union shop 


contract were radically changed. 


Mr. Cogen’s admission concerning the 
Union Starch decisions is twofold: (1) It is 
“somewhat ambiguous,” and (2) it offers 
“some ground for the conclusion” that the 
court (a) did not require joining the union 
but (b) merely required a tender of dues and 
initiation fees. (Italics supplied.) His very 
admission, it seems to me, completely de- 
stroys the possibility of establishing reason- 
able grounds for demonstrating with absolute 
certainty the erroneousness of my inter- 
pretation, which is exactly (a) and (b) of 
his admission. 


His contention:states that a close reading 
of the Union Starch case, along with other 
related cases,* indicates (1) a requirement 
of an application for membership in a union 
shop situation; and (2) that, where actual 
joining of the union has not been required 
by the courts, (3) the act of joining was 
made impossible in the specific situations by 
some action of the union. To support his 
contention, Mr. Cogen said that “the Board 
finds that the union did not give the em- 
ployees the customary opportunity ta apply 
for membership.” (Italics supplied.) No- 
where in the opinion of the Board is such 
a statement found. 


The final conclusion, apodictically as- 
serted by Mr. Cogen and supported by the 


statement that “this is the only reasonable 
reading of the cases as they now stand,” 
claims that “under a legal Taft-Hartley 
union shop contract, an employee is required 
to join the union, or at least indicate a 
willingness to do so. If the union commits 
an act that makes his application for mem- 
bership a futile gesture, he is excused from 
doing so. But the mere tender of dues and 
initiation fees is mot enough.’ (Italics 
supplied.) 


In all of Mr. Cogen’s inquiry, contention 
and conclusion, there is only one clear, con- 
cise and unequivocal fact. That fact is that 
an employee coming under a valid union 
shop contract must do something more than 
tender dues and initiation fees. Pursuing 
that “something” through Mr. Cogen’s in- 
quiry, contention and conclusion, it comes 
out in a seance of semantics as an “I-will- 
but-I-won’t” mental attitude which is actu- 
ally nothing. The facts and record of the 
Union Starch opinion by the Board and the 
court produce that same “nothing”—nothing 
more than “mere tender of dues and initia- 
tion fees.” 


Union Starch Case 


The problem of deciding the exact mean- 
ing of “membership” in a union, required 
“as a condition of employment . on or 
after the thirtieth day following the begin- 
ning of such employment or the effective 
date of such agreement,” * came before the 
Board and the courts in the Union Starch 
case when three employees were discharged 
because they had not complied with the 
regular, nondiscriminatory and traditional 
membership requirements of the union. A 
brief review of the facts and the decisions 
will be necessary to show that “nothing” 
more than mere tender of dues and initiation 
fees was and is now required to obtain 
legal protection against the “membership 
in the union” required as a condition of 
employment under a valid Taft-Hartley 
union shop contract. 


The trial examiner’s intermediate report 
shows that three employees, in the company 
of other employees, went to the union office 
and talked with the union representative. 
He told them that in order to join the 
union it would be necessary to (1) pay the 
initiation fees of $10 and two months’ dues 





*Pan American World Airlines, Inc., was an 
arbitration case in which an employee refused 
to join but tendered dues to the union. Arbi- 
trator Aaron Horvitz decided that an employee 
could not be denied membership until he had 
applied for it. (See 4 Labor Law Journal 438-439 
(June, 1953).) However, in the Union Starch 
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case the employees were denied membership 
because they would not apply. Two NLRB 
cases cited by Mr. Cogen are entirely irrele- 
vant—Kaiser Aluminum & Chemical Corpora- 
tion, 93 NLRB 1203 (1951); Westinghouse EHlec- 
tric Corporation, 96 NLRB 522 (1951). 

5 Sec. 8(a)(3), 49 Stat. 449 (1947). 


691 





of $2 a month then owing, (2) sign an ap- 
plication for membership and (3) attend 
the next meeting of the union (4) to take 
the formal obligation of membership. He 
assured them that there was no question 
about their being voted into the union and 
advised them that if for any reason they 
were not voted in they would still retain 
their jobs with the company. Two refused 
to sign application cards but one authorized 
the union agent to make one out in her 
behalf (so that, as the record will later 
show, she could and did sign it).- All of 
them tendered the $14, the proper amount 
of the initiation fees and dues then accrued, 
but the union agent refused to accept it until 
they had been voted on and had taken 
the obligation of membership! 


The Board’s report added two other 
pertinent facts. One: shortly after the talk 
with the union representative, the union 
threatened a work stoppage if the company 
failed to discharge the three workers for, 
among other things, “failure to pay dues and 
initiation fees.” Thereupon the company 
“undertook to investigate the facts and cir- 
cumstances surrounding the Respondent 
Union’s demands in order to ascertain 
whether or not membership was available 
to these employees on the same terms and 
conditions generally applicable to all the 
other non-members. In the course of this 
investigation, the Respondent Company 
learned that all the employees whose dis- 
charge was requested had tendered the 
amount of initiation fees and dues uni- 
formly required by the Respondent Union’s 
business agent, who had refused the tender, 
saying that payment could not be accepted 
until after they had become members.” 
(Italics supplied.) 

The Board’s second pertinent fact was 
that “after the Company had completed this 
inquiry, the Respondent Union repeated its 
request for discharge, for ‘non-membership’ 
in the Respondent Union, and listed the 
terms uniformly imposed upon acquisition 
of membership. Thereupon the Respondent 
Company gave the designated employees 
approximately 20 hours in which to fill out 
a questionnaire concerning their willingness 
to comply with the three conditions which 
the union imposed. All but the . . . [three 
employees] indicated their willingness to 
comply [and did comply and were taken 
into the union]. Each of the . .. [three] 
had stated to the Union’s business repre- 
sentative the grounds for their unwillingness 





The forthcoming merger of the Amer- 
ican Federation of Labor and Con- 
gress of Industrial Organizations 
will unite more than 15. million 
workers under one banner. Through 
unity, the American trade union 


movement will be abie to make still 
further progress, not only for its own 
members but for workers in every 
—George Meany 


free land. 





to comply with the conditions imposed. 
In the case of . . . two . . . these grounds 
were religious in character and were matters 
of moral scruples.” (Italics supplied.) 


The questionnaire by which the employees 
were given their last chance to declare un- 
equivocally their intentions and willingness to 
become members of the union was as follows: 
“Are you willing to tender the periodic dues 
and the initiation fees uniformly required 
by . . . [the union] as a condition for 
acquiring membership? Yes or No. Are 
you willing to take the obligations required 
by the Union of all applications for member- 
ship? Yes or No. Are you willing to meet 
the requirements imposed by [the 
union] upon all applicants for membership 
that such applicants attend the reguiar union 
meeting at which their application for mem- 
bership is voted upon, unless excused 
therefrom because of work schedule or 
sickness? Yes or No.” (Italics supplied.) 


If conduct and action are persuasive in- 
terpreters of equivocal statements concern- 
ing willingness to (1) make an application 
and (2) joim a union, the three workers 
and Mr. Cogen seem to have a very difficult 
case. Their actions and Mr. Cogen’s alle- 
gations seem to me to challenge the com- 
mon law rule that man is held to intend the 
foreseeable consequences of his conduct. 
Stating and alleging a willingness, and at the 
same time refusing to give any overt indi- 
cation or manifestation of this claimed 
conscious state of mind, does not establish 
legal proof of its existence or good faith 
declaration. The record is clear and un- 
contradicted that the three workers at this 
final opportunity before discharge for non- 
membership knowingly refused not only to 
sign on the line for an application for mem- 
bership but also refused to demonstrate a 
willingness to even tender dues and initiation 





*Union Starch and Refining Company, 87 
NLRB 779, (1949); enf’d, 19 LABOR CASES 
§ 66,152, 186 F. (2d) 1008 (CA-7, 1952). 
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fees as a means of obtaining legal member- 
ship in the union for the protection of their 
jobs.’ 

Without quibble or qualification the Board 
said that upon the facts “the issue before us 
is whether an employee who tenders a union 
holding a valid union-shop contract an 
amount equal to the initiation fees and ac- 
crued dues thereby brings himself within 
the protection from discharge contained in 
provisions of Section 8(a)(3) and Section 
8(b) (2) of the Amended Act.” 


The sole issue before the Board in the 
Union Starch case was the job protection 
under a union shop contract provided ex- 
clusively and unequivocally by merely tender- 
ing dues and initiation fees. The Board was 
not remotely concerned with seeking pro- 
tection for the employees by requiring them 
to (1) join the union or (2) at least indicate 
a willingness to either make an application 
to join or to join the union. The Board 
was, for the first time, asking if the Taft- 
Hartley legal union shop requirement of 
“membership as a condition of employment” 
could be legally satisfied by “merely tender- 
ing dues and initiation fees without indicat- 
ing any willingness to either (1) apply for 
membership or (2) join the union. 

Readily the Board agreed with the trial 
examiner’s opinion that “the proviso (A) of 


Section 8(a)(3) was not violated.” It fur- 


ther stated that “the record established that 
the Respondent Company has no reason to 
believe that membership was not available 
to the dischargees on terms and conditions 
generally applicable to other nonmembers 
and to recently admitted members.” In the 
light of the opinion of the trial examiner and 
the Board, does it not seem unreasonable 
for Mr. Cogen to claim that “the Board 
finds that the union did not give the em- 
ployees the customary opportunity to apply 
for membership ?” 


Since the Board couid find no job pro- 
tection for the three dischargees under 
Section 8(a)(3)(A), it was forced to seek 
such protection for them under Section 8(a) 
(3)(B). Unfortunately, the Board and the 
court were caught in the claws of selective 
statutory reading and construction. Con- 
fronted with the non-Congressional, sense- 
less word “denied” in 8(a)(3)(B), the 
Board and the court tried to make some 
sort of sense out of it. Mr. Cogen was, 
it seems to me, never in a more insupporta- 
ble position then when he said that “the 
National Labor Relations Board and the 
Seventh Circuit Court accorded the usual 
weight to Congressional intent as expressed 
in the reports of the Senate and House com- 
mittes and in the floor debate.” (Italics 
supplied.) His very next sentence indi- 
cates his error when it says that “we need 





7The Board agreed substantially with the 
facts presented by the trial examiner. How- 
ever, the Board felt that the trial examiner 
had sinned by omission of some relevant, though 
not necessarily pertinent, apposite or crucial, 
facts. The Board felt that the trial examiner 
was not fully correct in saying that ‘‘the Union 
representative told the nonmembers that 
they must execute applications for membership 
ae [because the Board found that] he told 
all nonmembers present at the April 28 meeting 
that only he could make out the applications. 
Furthermore, he proceeded to fill out applica- 
tions for all nonmember employees, both present 
and absent, except [two].’’ (Italics sup- 
plied.) For me, there seems to be no necessary 
contradiction in these statements. The trial 
examiner’s report also said, and the Board 
did not deny or take exception to the fact that 
after having been told by the union agent that 
“in order to join the Respondent Union it was 
necessary to . . Sign an application for mem- 
bership . . . the two... [workers] refused to 
sign application cards, but {the third] 
authorized [him] to make one out in her 
behalf,’’ which she assumedly signed, because 
“her application was submitted to the union”’ 
and ‘‘favorably voted upon,’’ and ‘‘she was 
accepted as a member.’’ (Italics supplied.) 
The Board also said that the trial examiner 
omitted the following relevant facts: The two 
workers had religious scruples against taking 
any ‘‘obligation.’’ When told they would have 
to take an obligation to the union to qualify 
for membership, one said he could not, and 
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would not, take an oath. However, he repeatedly 
told the union agent that he was willing to (1) 
pay his dues and (2) become a member (not 
by making an application or by taking the obli- 
gation as a normal requirement for becoming 
a member) and (3) that he was willing to attend 
union meetings (probably with full rights as 
a dues-paying member). The Board’s comment 
above about the trial examiner’s omission does 
not say that it is a contradiction of his report, 
which said that the two refused to sign appli- 
cation cards, and none of the three attended any 
meeting of the union, or at any other time 
contacted the union and offered to comply with 
the stated requirements. 

The Board alleged a second omission in the 
trial examiner’s report. The report did not 
mention that the union agent had told the third 
employee that the union had voted favorably 
upon her application, in her absence, at a union 
meeting. Also, when she received the company 
questionnaire, she told the plant manager that 
she was willing to pay dues, take the oath, etc., 
‘* ‘if favorable to the American Federation’, of 
which she was already a member, and that she 
needed more time to get permission for a 
change in her membership to avoid possible 
penalties for dual unionism.’’ The Board claimed 
that this was only an omission and not a con- 
tradiction of the trial examiner’s repurt, which 
cited her testimony to the effect that ‘‘she had 
offered her initiation fees and dues once to the 
Respondent Union, and that because they re- 
fused she was not going to offer them again.”’ 
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not spend much time with these, since no one 
questions the fact that these various sources 
indicate a clear intent to enact a union shop 
proviso permitting the traditional type of 
membership compulsion.” (Italics supplied.) 


The traditional type of membership com- 
pulsion previous to and during the Wagner 
Act, and up to the Union Starch Taft- 
Hartley decision was effected in two ways, 
by (1) joining and by (2) retaining member- 
ship. A worker or employee joined a union 
generally by (1) making an application for 
membership by (2) executing it himself or 
through someone else, (3) signing it, (4) 
attending a meeting at which he was voted 
upon, (5) taking the obligation of member- 
ship if accepted as a member and (6) paying 
his initiation fees and dues. Membership 
in a union was retained by remaining in 
“good standing.” Anyone who lost “good 
standing” in his union was, under any com- 
pulsory union membership contract, subject 
to discharge from his job. Anyone who 
claims that “good standing” in a union 
could have been obtained or retained before 
the Union Starch decision by “merely tender- 
ing initiation fees and dues” is grossly ig- 
norant of union labor history in the United 
States. 


Disregarding the clear and unequivocal 
intent of Congress and Senator Taft— 
father of the union shop clause of the Taft- 
Hartley law—of compelling employees 
under a union shop contract to join the 
union in the traditional manner, the Board 
said that “Proviso (B) protects employees 
who have tendered the requisite amount of 
dues and initiation fees and [have] been 
denied membership for any other reason, even 
though that reason be nondiscriminatory.” 


Commenting on this conclusion of law 
made by the Board, Mr. Cogen posited, it 
seems to me, an extremely dubious assump- 
tion when he said that “there would seem 
to be an assumption, in the phrase, ‘denied 
membership’, that an effort to become a mem- 
ber has taken place and is taken for granted.” 


(Italics supplied.) Would not that state- 
ment of the Board be just as valid and give 
just as much protection to an employee who 
only tendered initiation fees and dues and 
absolutely refused to show any willingness 
or to make any effort to become a member 
of the union? Since the Board said that 
Section 8(a)(3)(B) would protect any em- 
ployee who (1) had tendered the required 
dues and initiation fees and (2) had been 
denied membership for any other reason, 
as in-this given case, of absolutely refusing 
to show any willingness or to make any 
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effort to become a member of the union, I 
am forced to conclude that Mr. Cogen’s 
assumption is invalid. I submit that the 
Board’s finding of fact and conclusion of 
law support my conclusion. 


The issue before the Board in the Union 
Starch case was whether an employee who 
tenders a union holding a valid union shop 
contract an amount equal to the initiation 
fees and accrued dues thereby brings him- 
self within the protection from discharge 
contained in provisions of Section 8(a) (3) 
and Section 8(b)(2). The Board’s decision 
is a clear, incisive, unambiguous, categorical 
and affirmative answer to that issue. The 
Board did not say, as Mr. Cogen’s con- 
clusion demands, that an employee is re- 
quired to (1) join the union, or (2) at least 
indicate a willingness to do so. If the 
union commits an act that makes his ap- 
plication for membership a futile gesture, 
he is excused from doing so. But the mere 
tender of dues and initiation fees is not enough. 


The United States Court of Appeals for 
the Seventh Circuit agreed generally with 
the majority opinion of the Board. How- 
ever, there are some differences in facts and 
presentation which I deem worthy of men- 
tion, aithough they are neither controlling 
nor conclusive. Nevertheless they expand 
the scope and sharpen the focus of the 
view presented by the Board. 


The issues or questions to be decided by 
the court differed substantially from those 
which the Board considered to be the issues. 
The court said that “the principal question 
involved is whether employees who request 
union membership and tender initiation fees 
and dues, but fail to comply with other 
union-imposed conditions for acquisition of 
membership, are protected by the Act from 
discharge under the terms of a valid union 
security agreement.” 


Mr. Cogen would have loved to have 
rested his case on this “most significant way 
in which the court stated the issue in the 
case.” He italicized the words “who request 
union membership,” but he cradled the court’s 
whole statement of the “question” with the 
lament that “Unfortunately ambiguity again 
turns up in the major portion of the opinion.” 


Since Mr. Cogen insists that “the Board 
finds that the union did not give the em- 
ployees the customary opportunity to apply 
for membership” and that the employees 
“must either (1) join the union or (2) at 
least apply for membership,” it is important 
and relevant to observe that the court said 
that one of the dischargees told the union 
agent that “he did not care” whether the 
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agent “made application for him and 


his wife.” 


Furthermore, contrary to Cogen’s conten- 
tion and conclusion, the court found that 
“there is no dispute as to the facts,” that the 
three workers were discharged because of 
nonmembership in the union, not on the 
ground that they had not tendered dues 
and initiation fees, but because they had failed 
to (1) file an application card, (2) attend 
a meeting of and (3) take an oath of loyalty 
to the union. 


The finding of those facts by the court 
gives judicial determination to the “ques- 
tion” before the court as to whether the 
three dischargees had requested union mem- 
bership. The court’s answer was that they 
were discharged because they did not file an 
application card. The court either accepted 
that as true or considered it unimportant 
and irrelevant. The only thing that the 
court found and considered important and 
relevant was that the dischargees tendered 
initiation fees and dues. Such a finding 
clearly and conclusively refutes Mr. Cogen’s 
thesis that “something” more than tender- 
ing initiation fees and dues is necessary. 


Having taken judicial cognizance of and 
made final determination of all the facts 
in the case, the court, like the Board before 
it, was left with just one simple and signifi- 
cant question of deciding whether “the 
mere tendering of initiation fees and dues 
could protect employees from discharge 
under a valid union security agreement.” 
The court’s answer was an absolute and 
unambiguous “yes.” “It was unable to agree 
that . . . [the union] may adopt a rule 
that requires the discharge of an employee 
for reasons other than the failure of the 
employee to tender the periodic dues and 
initiation fees.’ (Italics supplied.) 


To remove every scintilla of doubt about 
that “something” more than the mere ten- 
dering of initiation fees and dues that is 
currently claimed to be an absolute require- 
ment to give job protection under a valid 
union shop contract, the court said: 


“We think the Board construed the statute 
in a reasonable manner and gave effect to all 
its provisions, and that its interpretation 
was in harmony with the purpose of Con- 
gress to prevent utilization of union security 
agreements except to compel payment of 
dues and initiation fees.” (Italics supplied.) 


No weight of authority can be given to 
Mr. Cogen’s citations of the arbitration case 
of Pan American World Airways, the irrele- 
vant Board cases and other cases which he 
said “almost without exception” support the 
contention of his article. However, there 
were cases before our highest courts to 
which he could have turned for guidance. 


The Otten case * before the Second Circuit 
certainly demonstrates that a union does not 
“commit an act that makes an application 
for membership futile” when it refuses mem- 
bership to an employee who, because of 
religious scruples, would not make an appli- 
cation for membership in the union nor 
tender dues to the union. Under such cir- 
cumstance, Justice Learned Hand said, “the 
union had not excluded the plaintiff; on the 
contrary it has made substantial concessions 
to induce him to join. . . . [Such] conflict 
results in making it necessary either for the 
union to yield what it deems to be one of 
its important interests or for the 
plaintiff to yield on a point of conscience. 

We must accommodate our idiosyn- 
cracies, religious as well as secular, to the 
compromises necessary in communal life. . . .” 


The Supreme Court of the United States 
gave a clear condemnation of Mr. Cogen’s 
contention and conclusion in the Radio Of- 
ficers case. The Court said that “The policy 
of the [Taft-Hartley] Act is to insulate 
employees’ jobs from their organizational 
rights. . . . [The] legislative history clearly 
indicates that Congress intended to prevent 
utilization of union security agreements for 
any purpose other than to compel payment of 
union dues and fees. Thus Congress recog- 
nized the validity of unions’ concern over 
‘free riders’, i. e., employees who receive the 
benefits of union representation but are 
unwilling to contribute their share of finan- 
cial support to such union, and gave unions 
the power to contract to meet that problem 
while withholding from unions the power to 
cause the discharge of employees for any other 
reason.” (Italics supplied.) 

Since “agreements requiring membership 
in a labor organization as a condition of 
employment” are the only type of interstate 
commerce agreements which Taft-Hartley 
surrenders to state and territorial proscrip- 
tion, the “union dues and fees” nonmember- 
ship agreements may be lawful. Statutory 
language, which controlled in the Union 
Starch case, may lead to such an interpreta- 
tion of Section 14(b). [The End] 





8 Otten v. Baltimore & Ohio Railway Com- 
pany, 23 LABOR CASES { 67,661, 205 F. (2d) 58 
(CA-2, 1953). 


Taft-Hartley Union Shop 


* Radio Officers v. NLRB, 25 LABor CASES 
| 68,111, 347 U. S. 17 (1954). 
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NLRB Jurisdictional Standards: II 





THIS IS THE SECOND AND FINAL 
PART OF A STUDY OF THE NLRB 
YARDSTICKS FOR ASSERTION OF 
BOARD POWER OVER BUSINESSES 





HE PROBLEM of the assertion of 

jurisdiction, or the coverage of the Taft- 
Hartley Act, has been rather acute since 
the appointment of the newly constituted 
National Labor Relations Board under the 
Eisenhower Administration. This Board 
recognizes that it has the statutory power 
or authority to assume jurisdiction over 
any employer whose business activities are 
in interstate commerce, or whose business 
operations affect the free flow of commerce, 
regardless of the amount of interstate com- 
merce that is transacted. In other words, 
it clearly recognizes that its jurisdiction 
extends to all labor disputes affecting com- 
merce. However, the majority of this new 
Board is not only concerned with its power 
or right to assert jurisdiction but with 
whether or not in many cases it would be 
administratively wise to do so. It is recog- 
nized, then, that the jurisdictional power 
that is invested in the Board is not manda- 
tory but is discretionary in nature. This 
body can decline jurisdiction if it feels that 
this action will effectuate the policies of 
the statute. 


The decisions rendered by this Board 
definitely show that the three new ap- 
pointees have favored limiting the exercising 
of jurisdiction to labor disputes that will 
affect interstate commerce substantially, and 
favor giving to the states jurisdiction over 
all business operations that are essentially 
local, even though these operations affect 
interstate commerce. One of the members 
of the old Board agreed that some changes 


should be made, but he objected to the 
reasoning involved or the basis relied upon 
to make these changes. The other old- 
Board member vigorously dissented in most 
cases where the majority wished to make 
changes in the jurisdictional standards es- 
tablished in 1950. One of the basic reasons 
given by the majority of the Board members 
for the limitation of its jurisdictional au- 
thority was that the case load was too 
heavy and that it was impossible to give 
proper attention to the important cases. 
The majority felt that by eliminating juris- 
diction over some local enterprises, more 
study could be given to cases that affect the 
nation’s economy substantially. The Presi- 
dent of the United States evidently accepted 
the reasoning of the majority, because in 
his budget report for federal labor agencies 
he stated that the National Labor Relations 
Board would need less money in 1955 be- 
cause it would take fewer cases and would 
concentrate on industries strategically situ- 
ated in interstate commerce. 


This Board, in its first rulings, made some 
significant changes in the standards estab- 
lished by the older Board in 1950 to deter- 
mine the assertion of jurisdiction. In a 
number of these early decisions Chairman 
Farmer and Member Rodgers stated that, 
while they agreed to assert jurisdiction in 
some cases, this did not mean that. they 
agreed to or accepted the Board’s past 
jurisdictional standards as a permanent 
policy. 

In dealing with the coverage and defi- 
nition of instrumentalities of interstate com- 
merce, this Board has held that a radio 
station is engaged in interstate commerce 
within the meaning and intent of the act 
if it is affiliated with a national network 
and if it devotes a considerable amount of 
time to national network programs.’ How- 





1 California Inland Broadcasting Company, 106 
NLRB 1259 (1953). 
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ever, in the Palm Springs Community Tele- 
vision Corporation case* it ruled that an 
employer who receives and distributes to 
homes and businesses television signals 
transmitted by stations affiliated with two 
national networks is not covered because 
the volume of interstate commerce involved 
does not justify the assertion of jurisdiction. 
Also, this new Board refused jurisdiction 
over four newspaper and publishing companies, 
even though the employers’ operations 
affected commerce. The Board reasoned 
that the indirect out-of-state sales or the 
direct out-of-state purchases or a combi- 
nation of these was not large enough 
to justify that the operations would sub- 


stantially affect interstate commerce, and 
that the employers did not qualify as chan- 
nels or instrumentalities of commerce.® 


In adjudicating the problem of the cover- 
age of public utilities and transit systems, 
the Board has refused to assert jurisdiction 
over rural electric cooperatives whose func- 
tions are not wholly unrelated to commerce 
but do not have, in the Board’s judgment, 
impact great enough to justify coverage be- 
cause the employers dealt almost exclusively 
with members who were local rural con- 
sumers.* Also, two gas utility companies 
and three other utility companies were not 
viewed as one single employer for the pur- 
pose of applying jurisdictional standards, 
because each operated on an independent 
basis and not as a part of a single integrated 
enterprise with common labor relations and 
operation policies.’ However, an employer 
who furnished municipal services under con- 


tract with the Atomic, Energy. Commission 
and purchased $500,000. worth of out-of- 
state goods annually was engaged in com- 
merce, and it was held that the policies of 
the law would be -effectuated by asserting 
jurisdiction.® 


In dealing with the problem of jurisdie- 
tion over transit industries, this Board has 
modified somewhat the standard established 
by the earlier Board. For example, in San 
Jose City Lines, Inc.," it refused to assert 
jurisdiction over a public bus transportation 
system which operated exclusively within 
the state, because its operations did ‘not 
materially affect interstate commerce. Fur- 
thermore, the Board reasoned that, while 
the evidence did show that the employer 
was a subsidiary of another enterprise oper- 
ating in another state, this fact did ‘not 
prove that the employer was an integral 
part of a multistate transit system. *In the 
Auburn Bus Company case,’ this same stand- 
ard was applied when the Board refused to 
assert jurisdiction in a complaint case over 
a copartnership which owned and operated 
the only public system in a sizable city. 
Also, in a recent ruling, this new Board 
refused to assert jurisdiction over a Boston 
taxicab company which operated about one 
sixth of the taxicabs licensed to do business 
in Boston, and which obtained about 20 per 
cent or $500,000 of its annual income from 
services rendered to passengers to and from 
local railroad stations. It was reasoned that 
the actual facts did not fulfill the require- 
ments established in the Cambridge Taxi 
Company case for asserting jurisdiction over 
taxicab operations, and that the policies of 
the act would not be effectuated by assuming 
jurisdiction. In another decision, dealing 
with the same company, jurisdiction was 
refused even though the evidence showed 
that it derived from 19 per cent to 23 per 
cent of its $2.5 million annual revenue from 
carrying passengers to and from three local 
railroad stations.” 


In its early decisions, this new Board par- 
tially accepted the older Board’s standard 
applying to employers’ multistate activities. 
In the Grand Rapids Fuel Company case™ it 
asserted jurisdiction over an employer op- 
erating a branch sales office of a retail coal 





2106 NLRB 1144 (1953). 

3 Mutual Newspaper Publication Company, 107 
NLRB 642 (1953). 

4 Coles-Moultrie Electric, 107 NLRB 30 (1953) ; 
Upshur Rural Electric Cooperative Corporation, 
107 NLRB 207 (1953); Inter-County Rural Elec- 
tric Cooperative Corporation, 106 NLRB 1316 
(1953). 

5 Consolidated Gas Company of Savannah, 107 
NLRB 148 (1953). 
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dealer because he functioned as a single 
multistate enterprise, because of the exist- 
ence of an integrated operational and labor 
policy, and because the direct inflow from 
out of the state amounted to $1.6 million 
annually. In the Dankner Motor Sales 
case,” jurisdiction was asserted over a local 
car dealer operating under a dealer fran- 
chise with a national automobile manu- 
facturer and distributor. Two members of 
the Board held that the dealer was covered 
because he was an integral part of a multi- 
state enterprise, but two other members 
asserted jurisdiction on the basis of the 
employer’s direct inflow. Also, it was ruled 
that an insurance company was a multistate 
enterprise and was engaged in commerce. 
Jurisdiction was determined by the over-all 
operations of the insurance company and 
a construction company, because the insur- 
ance company controlled the construction 
company which functioned as an outlet for 
the investment of funds derived from the 
insurance company.” However, the Board 
refused to assert jurisdiction over an inde- 
pendent jobber of automobile supplies who 
operated under a franchise from a multi- 
state oil company and a tire-and-rubber 
company. It was held that the employer’s 
operations were not extensive enough to 
warrant the assumption of jurisdiction on 
the basis that he functioned as an integral 
part of a multistate enterprise.” 


In the John McCormack Company case,” 
the Board refuted the Stanislaus doctrine es- 
tablished in 1950 by the old Board by refus- 
ing to assume jurisdiction over a licensed 
labor contractor who operated a fruit-pack- 
ing shed under contract with its owner, 
since he rendered services to the owner 
valued at less than $50,000 annually. In 
this case, the Board specifically overruled 
the Tule River Cooperative Gin Company, Inc. 
decision * where it was held that an em- 
ployer engaged in ginning cotton for grower 
members was covered because his goods 
destined for out of the state exceeded 
$25,000 annually in value. However, the 
Board did assert jurisdiction over an em- 
ployer who embroidered and trimmed ladies’ 
garments for manufacturers engaged in com- 
merce, because in a year he rendered services 


in excess of $100,000, of which 10 per cent 
was performed for out-of-state concerns, 
and the remaining services were performed 
for local concerns which shipped more than 
$25,000 worth of garments out of the state 
annually.” 


This Board also modified the earlier 
Board’s standard established in the Hollow 
Tree Lumber Company case where jurisdic- 
tion was asserted over a company that 
furnished necessary materials or services to 
interstate commerce enterprises, valued at 
$50,000 annually. For example, the Board 
refrained from asserting jurisdiction over 
an employer who sold concrete pipe valued 
at $87,000 to the state highway and public 
works commission to be used in the con- 
struction of county roads in the state. It 
was admitted that the operations of the 
employer affected commerce, but the Board 
held that the activity of constructing county 
roads was too remote to be classified as a 
direct instrumentality of interstate com- 
merce.” The old Board’s policy was to as- 
sume or assert jurisdiction over enterprises 
that furnished services or materials valued 
at $50,000 annually to direct instrumentali- 
ties of interstate commerce. In another 
case,” the Board refused to assert jurisdic- 
tion over an employer who manufactured 
wood products and stored and crated other 
products. He sold his products to an intra- 
state customer who in turn sold a large 
portion of the first company’s products to 
two large interstate enterprises, on the 
grounds that the employer’s business and 
the business of his only customer were en- 
tirely intrastate, and that the respondent’s 
business was twice removed from interstate 
commerce. Therefore, the volume of busi- 
ness involved would be immaterial, and the 
impact upon interstate commerce in this 
case was not sufficient to assert jurisdiction. 
This same reasoning is apparent in the 
Casey Welding Works case * where the Board 
refused jurisdiction over a subcontractor 
engaged in erecting an airport administra- 
tive building and a television station. 


In the UAW-CIO case,” the Board more 
definitely modified the Hollow Tree Lumber 
Company doctrine by ruling that the policies 
of the act would not be effectuated by as- 
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It is a fair summary of history to say 
that the safeguards of liberty have 
most frequently been forged in con- 
troversies involving not very nice 
people. 


—Felix Frankfurter 





serting jurisdiction over a commissary func- 
tioning on the premises of a company 
engaged in interstate commerce. The an- 
nual purchases were more than $100,000, of 
which $10,000 were made out of state. The 
Board did not determine whether the em- 
ployer was engaged in commerce within 
the meaning and intent of the statute, but 
refused jurisdiction on the ground that 
the impact of the employer’s operation upon 
commerce was very insubstantial. The Board 
overruled the decision in the Coburn Cater- 
ing Company case™ where an employer en- 
gaged in catering and vending machine 
operations on United States Government 
property was considered identified with 
national defense. Also, the decision in the 
Fairchild Cafeteria case was overruled. There 
an employer of a cafeteria in an aircraft 
manufacturing plant who provided more 
than $50,000 worth of food annually to air- 
craft employees was covered by the statute.” 


In other decisions, this Board has limited 
its jurisdiction on the coverage of the stat- 
ute. It has held that the policies of the 
act would not be effectuated by asserting 
jurisdiction over an employer who operated 
only one retail store and whose only out-of- 
state shipments were made to a retail store 
in the process of liquidation.* In the 
Mendelson-Zeller Company case,” it was held 
that the expenditure to conduct an election 
among the maintenance and production 
employees of a fruit packing company was 
not justified, even though the employer did 
a business in excess of $1 million annually 
and shipped 90 per cent of his goods out of 
the state, because of the indefinite period 
of operation of the packing shed and the 
nature of the employees’ tenure of employ- 
ment. 

Recently, the Board réfused to take juris- 
diction over a nonprofit technical research 
foundation closely connected with an edu- 


cational institution. The evidence revealed 
that the foundation was separately incorpo- 
rated and that 27 per cent of its work, 
amounting to $2.5 million, was commer- 
cially sponsored. The Board held that the 
activities affected interstate commerce but 
that the policies of the act would not be 
effectuated by assuming jurisdiction because 
the foundation’s functions were closely con- 
nected with the educational activities of the 
Illinois Institute of Technology and were 
noncommercial in nature.” 


However, in Krambo Food Stores, Inc." 
the Board held that an employer who 
operated 23 retail grocery stores throughout 
the state was covered by the law, and it 
asserted jurisdiction. It was proven that 
annually the employer received at the vari- 
ous stores, indirectly, out-of-state goods 
valued at more than $1 million, and he 
received directly from outside the state 
more than $5 million worth of goods an- 
nually. Later, the Board asserted jurisdic- 
tion over a company operating a retail store 
on the basis of the company’s out-of-state 
purchases and sales.” 


In Taichert’s, Inc.,” the Board reversed the 
policy relative to assuming jurisdiction over 
establishments that affected the national de- 
fense. Jurisdiction was refused over a small 
retail variety store, employing nine persons, 
even though the store was located at an 
atomic energy project. A majority of the 
Board contended that it was unrealistic to 
think that a labor dispute in the store would 
affect the national defense. The Board 
stated that one must judge the real and 
substantial impact on national defense by 
common sense standards. The Board has 
followed this same line of reasoning in sev- 
eral recent cases. It refused to take juris- 
diction over a dairy that sold some of its 
products to the United States Navy and a 
Veterans Administration hospital,” a laun- 
dry and dry cleaning company which had 
two contracts with a United States Air 
Force base,” and a lumber company that 
sold to the United States Army.” 

In the Western Area Housing Company 
case,” involving the representation of main- 
tenance employees, janitors and gardeners, 
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the Board would not assert jurisdiction over 
a housing project constructed near a naval 
base in accordance with United States Navy 
designs on the ground that the business did 
not substantially affect the national defense. 
The company had a written agreement al- 
lowing Navy personnel and employees rental 
priority, and the houses were occupied 
mostly by families connected with the Navy. 
However, the Board did assume jurisdiction 
over a marine manufacturing company 
that built mine sweepers and other boats for 
the United States Navy ™ and an employer 
who operated an atomic energy plant ® be- 
cause these operations had a_ substantial 
effect upon the national defense. Also, the 
Board held that the operations of an ammu- 
nition manufacturer affected commerce sub- 
stantially enough to be covered by the 
statute. He manufactured defense material 
for the government under a cost-plus-fixed- 
fee contract.” 


On June 30, 1954, after some experi- 
mentation with the handling of cases and 
study of the reasoning underlying the stand- 
ards established in 1950 and the practicality 
of these standards, this newer Board estab- 
lished seven tentative policies that it would 
use in the assertion of jurisdiction. In terms 
of these standards the Board agreed to 
assert jurisdiction over the following firms 
or enterprises: 


(1) Instrumentalities and channels of com- 
merce under certain circumstances. The 
Board refused to exercise jurisdiction over 
interstate trucking companies and compar- 
able firms, which were viewed as links in 
interstate commerce, unless they did at least 
$100,000 worth of business annually for 
other covered interstate firms. The old 
Board applied no money rule in determining 
coverage of these firms. 


(2) Public utilities and transit systems. 
As has already been shown, this Board has 
refused jurisdiction over rural electric co- 
operatives that would have been covered 
by the old Board’s standard. 


(3) Firms that operate as integral parts 
of multistate enterprises, but a franchise 
from a national enterprise considered alone 
is not an adequate reason to assert jurisdic- 
tion. 


(4) Enterprises producing or handling 
goods which are shipped out of state, or 


those performing services outside of the 
state, if the direct outflow is at least $50,000 
annually instead of the $25,000 established 
by the old Board. 


(5) Firms and enterprises that furnish 
goods or services in the amount of $100,000 
yearly to other firms and enterprises over 
which the Board has assumed jurisdiction. 
The old Board’s standard was $50,000 an- 
nually. The goods furnished must ulti- 
mately be shipped out of the state, and 
the services furnished must be a part of 
the stream of commerce. By establishing 
this standard, the Board attempted to elimi- 
nate enterprises that are twice removed 
from commerce. The Board made it clear 
that it would not exercise jurisdiction over 
any general or public buildings on the 
grounds that tenants over which the Board 
had asserted jurisdiction were housed in 
these buildings. 


(6) Enterprises which have a direct in- 
flow of out-of-state goods or materials 
valued at $500,000 yearly, or an indirect 
inflow of goods and materials valued at 
$1 million annually. In establishing this 
standard, the combination doctrine of the 
old Board where jurisdiction was deter- 
mined by combining percentages of inflow 
and outflow of goods or services was aboi- 
ished because of the complexity involved. 


(7) Establishments substantially affecting 
national defense. The early decisions of the 
new Board clearly showed that it viewed 
the concept “substantially” in a different 
manner than did the old Board. 


After the establishment of these seven 
standards, the Board rigidly held that asso- 
ciation bargaining groups and employers 
engaged in multiemployer activities were 
to be treated as a whole or as one émployer 
and that jurisdiction would be determined 
on the basis of the total value of the busi- 
ness of these firms.” Three paper processing 
companies that functioned under centralized 
control were treated as one employer, and 
jurisdiction was asserted because they sold 
annually about $274,000 worth of materials 
to companies which shipped the goods in 
interstate commerce.* Also, three firms, one 
engaged in processing and shipping corn, 
one engaged in processing and shipping 
potato products, and a holding company, 
were treated as one employer because they 
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All of us are proud that the working 
men and women of our land labor in 
freedom and dignity, with efficiency 
and enthusiasm, at the jobs of their 
choice, in whatever community they 
wish, and receive fair compensation 
for their efforts. 

—Dwight D. Eisenhower 





owned the building occupied by all three 
firms, their operations were interrelated and 
they exchanged employees. Their total out- 
of-state sales in a year were more than 
$100,000, so the Board assumed jurisdic- 
tion. However, in applying these standards, 
the Board refused to take jurisdiction over 
a retail chain grocery store—because its 
inflow of goods from out of the state did 
not meet the standards *—and a cafeteria 
company located close to a municipal air- 
port—because it was not an integral part 
of the aircraft company and because it 
served the general public and its operations 
were in the main local.” 


On July 15, 1954, the Board announced 
its ten new standards for the assertion of 
jurisdiction over radio and television sta- 
tions, newspapers, public utilities, transit 
systems, industrial service firms, multiem- 
ployer enterprises, retail stores, and enter- 
prises engaged in national defense activities. 
In these standards, the Board established 
the dollar limits necessary for the assertion 
of jurisdiction over a number of businesses 
and firms. 

In these new standards, the Board agreed 
to assert jurisdiction over the following 
firms and enterprises: 


Standard 1. Instrumentalities and chan- 
nels of interstate and foreign commerce if 
certain requirements and specifications are 
met. Intrastate trucking companies and 
similar firms recognized as links in inter- 
state commerce would be covered if these 
enterprises performed activities valued at 
$100,000 yearly for other firms engaged in 
interstate commerce. Newspapers to be cov- 
ered by the statute must have a gross in- 
come of at least $500,000 yearly, and radio 
and television stations will be covered if 
their gross income is at least $200,000 
yearly. 

Standard 2. Public utilities, such as power, 
gas and water plants, and local or intra- 
state transit systems with an annual gross 


business of $3 million. Jurisdiction will be 
asserted over public transit systems engaged 
in interstate commerce if the gross revenue 
from interstate operations is at least $100,000 
annually. 


Standard 3. Firms or establishments, ex- 
cluding retail and service establishments, 
that operate as integral parts of multistate 
businesses, if the plant involved has a yearly 
direct outflow of goods into interstate com- 
merce valued at no less than $50,000 or an 
annual outflow of $100,000 to interstate 
enterprises, that meet the other standards 
set by the Board, or if the direct out-of- 
state purchases of the plant involved amount 
to $500,000 yearly or the indirect out-of-state 
purchases amount to $1 million annually. 
In case the individual plant does not meet 
any of these inflow and outflow standards, 
jurisdiction will be asserted if the multistate 
enterprise of which the plant is a part has 
a total yearly outflow of goods amounting 
to $250,000. The Board, in formulating this 
standard, emphasized that operating under 
a franchise from a national enterprise standing 
alone is not enough to justify the assertion 
of jurisdiction. 


Standard 4. Enterprises other than retail 
firms that produce or handle goods valued 
at $50,000 yearly destined to be shipped out 
of the state, or perform out-of-state services 
valued at $50,000 annually. 


Standard 5. Enterprises that furnish goods 
valued at $100,000 or more annually to 
firms over which the Board asserts jurisdic- 
tion. Jurisdiction will not be asserted over 
establishments which supply the materials 
to businesses operating in interstate com- 
merce, unless the materials furnished to 
these businesses actually become a part of 
the stream of commerce. 


Standard 6. Firms that furnish services 
that do not become a part of the stream of 
commerce valued at $200,000 annually to 
establishments over which the Board asserts 
jurisdiction. If the enterprise involved is 
a part of a multistate chain, the Board will 
assume jurisdiction if the chain furnishes 
services valued at $1 million or more an- 
nually to firms over which the Board takes 
jurisdiction. In setting this standard, the 
Board stated explicitly that it would not 
assert jurisdiction over general or public 
office buildings solely on the ground that 
they serve interstate tenants. 


Standard 7. Enterprises other than retail 
stores that have a direct inflow of goods 
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1651 (1954). 


NLRB Jurisdictional Standards 


*® Spartan Cafeteria Corporation, 109 NLRB 
166 (1954). 


701 





or materials valued at $500,000 or more 
annually from out of the state. 


Standard 8. Enterprises other than retail 
stores that have an indirect inflow of goods 
or materials from out of the state valued 
at $1 million or more annually. 


Standard 9. A single independent retail 
store or a chain of intrastate stores if the 
store or chain involved has direct out-of- 
state purchases of at least $1 million yearly, 
or indirect out-of-state purchases of $2 mil- 
lion or more annually, or if the store or 
chain has $100,000 or more of direct out-of- 
state shipments. Retail stores which are 
parts of a multistate chain are covered if 
they meet the tests established for coverage 
of intrastate stores, or if the gross sales of 
the chain are $10 million or more yearly. 
In establishing this standard, the Board 
stated that it would not assert jurisdiction 
over public restaurants regardless of their 
size, or the source and volume of the mate- 
rials purchased, or whether or. not the 
restaurant was a part of a multistate chain. 


Standard 10. Establishments affecting the 
national defense are covered if it can be 
shown that the goods and services furnished 
are related directly to the national defense 
and are furnished under a government con- 
tract, and that the value of these goods and 
services amounts to at least $100,000 an- 
nually. 


Many.of these standards were affirmed in 
the Jonesboro Grain Drying Corporation deci- 


sion.” However, in this case the Board 
modified one of its standards announced 
July 15, 1954. This involved the rule rela- 
tive to the indirect outflow of goods, where 
it was required that all goods supplied 
must go out of the state and that all serv- 
ices rendered had to become a part of the 
stream of interstate commerce. While it 
nad been decided that all the new standards 
established by the Board would be applied 
in Puerto Rico as they were applied in the 
48 states, it was in the Cantera Providencia 
case“ that the Board held that its jurisdic- 
tional standards would be applied in the 
territories just as they were in the states, 
even though the Board had plenary juris- 





In reality, the no-strike, no-quit, no- 
bargaining system of the Communist 
dictatorships is nothing more nor less 
than slavery. —James P. Mitchell 





diction in the territories. It was reasoned 
that the impact on commerce would be the 
same as in the states. 


In the Coca-Cola Bottling Company case,“ 
the Board revealed that its jurisdictional 
standards would be applied in all pending 
and future cases. However, the Board 
stated that it would not overrule earlier 
decisions and unfair labor practice orders in 
complaint cases issued under the old juris- 
dictional standards, even though jurisdiction 
would not have been asserted under the 
new rules. The Board based this decision 
on the ground that the orders were proper 
when they were issued. A circuit court held 
recently that the new policy of refusing 
to assert jurisdiction over office buildings 
housing tenants over which the Board had 
exercised jurisdiction did not justify the set- 
ting aside of a previous judgment enforcing 
a Board’s order against such buildings.“ In 
the Richland Laundry and Dry Cleaners case,“ 
the Board asserted jurisdiction over an em- 
ployer operating a laundry and a dry clean- 
ing establishment even though its new 
jurisdictional standards were not met, be- 
cause in a related proceeding jurisdiction 
was asserted over this same employer under 
the standards existing at that time. 


The standards established on July 15, 
1954, have been adhered to, with some modi- 
fications, by the Board in handling the 
cases coming to it for adjudication. For 
example, in dealing with the problem of in- 
strumentalities and channels of interstate 
and foreign commerce, the Board ruled in 
the Breeding Transportation case“ that juris- 
diction would be asserted over transporta- 
tion companies or any other local activities 
considered links in interstate commerce, or 
which form a chain of interstate commerce 
if the annual income of the employer who 
performs the services in interstate com- 
merce is no less than $100,000 annually. 
However, in a later case,” the board held 





#1110 NLRB, No. 67 (1954). 

#111 NLRB, No. 141 (1955); Sixto Ortega, 
110 NLRB, No. 251 (1954); Hawaii Teamsters 
Union Local 996, 111 NLRB, No. 196 (1955). 

#110 NLRB, No. 134 (1954). 

“NLRB v. Dixie Terminal Company, 25 
LABOR CASES { 68,181, 210 F. (2d) 538 (CA-6, 
1954). 

#112 NLRB, No. 58 (1955). 

#110 NLRB, No. 64 (1954), overruling Red 
Cab, Inc., 92 NLRB 175 (1950); Motor Truck 
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that in the future it would assume jurisdic- 
tion over transportation companies that func- 
tion both in intrastate and interstate com- 
merce if the companies involved received 
$100,000 or more annually from the inter- 
state phase of their operations, or if the 
combined revenue from the intrastate por- 
tion and the interstate phase of their func- 
tions involving interlining hauling done by 
the intrastate carriers for the interstate car- 
riers amounted to $100,000 or more. 


The Board assumes jurisdiction in sec- 
ondary boycott cases which affect trans- 
portation companies where the total volume 
of business of the secondary employers in- 
volved at each of the terminals affected by 
such boycotts is at least $100,000.% Also, the 
Board will assert jurisdiction over an em- 
ployer against whom the union practices a 
secondary boycott, even if the employer’s 
business operations considered alone do not 
meet the established standards. 


In secondary boycott cases, the Board 
considers the operations of the primary 
employer and the entire business of the 
secondary employers affected by the boycott 
at the location involved.” 


In the Daily Press, Inc. case, ® the Board 
stated that in the future it would not assert 
jurisdiction over any newspaper company 
which held membership in or subscribed to 
interstate news services, published nation- 
ally syndicated features or advertised na- 
tionally sold products, unless the gross 
value of the services rendered by the com- 
pany amounted to $500,000 annually. This 
decision overruled the Press, Inc. case™ and 
other decisions that had ruled differently. 


The Board, in determining the status of 
radio stations, held that it would not assert 
jurisdiction over a religious organization 
that operated a radio station.” It was shown 
by the majority that the radio station in- 
volved was functioning on a nonprofit and 
noncommercial basis, was supported by vol- 
untary contributions, was not affiliated with 
any national network and was licensed by 





In America today, everything's boom- 
ing but the guns! 
—Republican National Committee 





the Federal Communications Commission. 
Its main purpose was to achieve religious 
objectives. The minority ruling contended 
that the station was regulated by the Fed- 
eral Communications Commission, its broad- 
casts were heard regularly in two states, it 
subscribed to the United Press, purchased 
supplies out of the state, broadcast market 
quotations for the benefit of the farmers in 
the area and continuously used channels of 
interstate commerce. The fact that it was 
a nonprofit religious organization did not 
mean that it could not be an instrumentality 
of commerce. The majority did not attempt 
to determine whether the station came 
within the coverage of the act, but empha- 
sized the effectuation of the policies of the 
statute. 


However, it was not until the Hanford 
Broadcasting Company case™ that the Board 
set its exact standards for asserting juris- 
diction over radio and television stations, 
and telephone and telegraph systems. It 
held that in the future jurisdiction would 
not be asserted over any of these enter- 
prices unless the gross income involved was 
at least $200,000 annually. 


In the Greenwich Gas Company case,“ the 
Board held that jurisdiction would be as- 
serted over local public utilities and transit 
systems affecting commerce if the gross 
value of their business was $3 million or 
more a year. Local Transit Lines™ and other 
cases inconsistent with this decision were 
overruled, If the sales of local public util- 
ities did not meet this dollar standard, there 
was not sufficient impact upon interstate 
commerce to assert jurisdiction, it was held.” 


In the Checker Cab Company case," the 
Board decided not to assert jurisdiction over 
taxicab companies, largely because their 
operations are local and they are local enti- 
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ties. Jurisdiction was denied in the case 
even though the cab company involved fur- 
nished exclusive service for the three air- 
lines in the city, and about one third of the 
company’s gross revenue was obtained from 
services rendered to patrons going to and 
coming from rail, bus and airline terminals. 
In making this decision the Board negated 
the standards established in the Cambridge 
Taxi Company case.* In a later decision,” 
the Board refused to assume jurisdiction 
over taxicab companies functioning in the 
territories, even though it was recognized 
that the statute empowered the Board to do 
so. However, jurisdiction was asserted in 
another case because the annual revenue 
of the interstate public transit company met 
the dollar standard of annual receipts for 
public utilities and transit systems.” In a 
more recent decision,” the Board refused 
jurisdiction over a company that was oper- 
ating a bus and limousine service, because 
it did not qualify as a public transit com- 
pany in terms of the Board definition of 
such concerns, and because it failed to meet 
any other standard. The bus company was 
mainly concerned with local pleasure tours. 
A strike would have an insignificant impact 
upon interstate commerce, and the oper- 
ations of the company were similar to those 
performed by taxicab establishments. 


Under its new standards, the Board de- 
cided to continue the practice of consider- 
ing all the members of a multiemployer 
association as one employer for jurisdic- 
tional purposes if they engage in multi- 
employer negotiations with the union, if 
their operations are integrated, if centralized 
control is involved, if there is common 
control of labor relations and if there is 
some common management involved. In 
cases dealing with this problem, the Board 
decided coverage either on the basis of 
“totality of operations,” or on whether the 
aggregate business of the members in the 
association met the established requirements.” 


In dealing with multiemployer associa- 
tions or firms that function as integral parts 
of multistate businesses, the Board has held 
that the members of a beer distributor's 
association were jointly engaged in inter- 
state commerce, and jurisdiction was asserted 
because combined out-of-state purchases and 
total sales met the standards.” Jurisdiction 
was refused over eight motion picture 
theaters, all included in a single bargaining 
unit. The theaters were owned by a family 
corporation which operated in interstate 
commerce, but the theaters were local firms 
and a labor dispute at any of them would 
not have substantially affected interstate 
commerce.“ On the other hand, a family 
corporation operating a single retail tele- 
vision outlet was covered because it constituted 
an integral part of a multistate manu- 
facturing, wholesaling and retailing oper- 
ation which shipped out of the state goods 
valued in excess of $250,000 yearly.” 


In handling the problem of the assertion 
of jurisdiction over firms operating as in- 
tegral phases of multistate businesses, the 
Board has stressed that it would not assume 
jurisdiction in complaint cases over fran- 
chised automobile dealers or other retail and 
wholesale dealers solely on the basis of their 
franchise. The Board reasoned that a fran- 
chise agreement is not in itself a sufficient 
basis for coverage. To be covered, the 
local retail establishment which possesses 
a franchise agreement with a multistate en- 
terprise must meet the jurisdictional re- 
quirements or the established commerce 
criteria which the Board applies to local 
firms*—the direct inflow of goods and serv- 
ices must amount to at least $1 million an- 
nually, the indirect inflow must be at least $2 
million annually, or the annual direct out- 
of-state sales must amount to at least 
$100,000. For example, in the Clauson’s Gar- 
age Company case,” the Board held that it 
would not assert jurisdiction over a fran- 
chised automobile dealer because neither 
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Our total backlog [in the Depart- 
ment of Justice] has been reduced 
from 34,521 cases pending in Sep- 
tember of 1954 to 29,979 as of June 
30, 1955, a reduction of 4,542 cases 
in 8 months.—William P. Rogers, 
Acting Attorney General. 





direct nor indirect inflow of goods and serv- 
ices nor his direct out-of-state sales met 
the prescribed standards. In an earlier deci- 
sion, the Board had asserted jurisdiction 
over this establishment. 


The Board will assert jurisdiction over 
firms or establishments other than retail 
stores that annually either produce or handle 
$50,000 in goods destined to be shipped out 
of the state, or those that annually perform 
out-of-state services valued at $50,000. In 
applying this standard, the Board held that 
a manufacturer of building specialties,® an 
automobile accessory manufacturer,” a non- 
profit dairy cooperative,” a construction 
company,” a manufacturer of concrete prod- 
ucts,” and employers engaged in the manu- 
facturing of potato chips and popcorn ® and 
the storing of rice“ were all covered by 
the statute because they either handled or 
produced goods valued at $50,000 annually 
which entered the stream of interstate com- 
merce. In the AFL Plumbers and Pipefitters 
case,” the Board ruled that it would take 
jurisdiction over the building and construc: 
tion industry in secondary boycott cases if 
the employers rendered services out of the 
state in excess of $50,000 annually. Juris- 
diction was refused in some complaint cases 
because the employer’s out-of-state sales 
did not meet the standard.” For example, 
jurisdiction over a saw.and planing mill was 
refused because the sales made to out-of- 
state customers were not direct. The out- 
of-state company picked up the lumber in 
its own trucks, and this did not constitute 


direct outflow in terms of the standard es- 
tablished.” Also, goods shipped directly to 
the employer’s warehouse in another state 
were not included in the plant’s outflow.” 


The Board took jurisdiction over firms 
that furnish goods or services valued at 
$100,000 or more annually to establishments 
that qualify under the standards established 
in Standards 1, 2 or 4, if the goods or ma- 
terial supplied actually become a part of the 
stream of commerce. In line with this pol- 
icy, the Board asserted jurisdiction over 
an iron and brass company that sold tools 
within the state valued at more than $100,000 
yearly to a company which used the tools 
in making products and then sold annually 
more than $50,000 worth of these products 
directly in interstate commerce.” In the 
Pyne Moulding Corporation case,” it was 
ruled that an employer who sold more than 
$100,000 worth of materials annually to 
another company which processed the materials 
into other goods and shipped over $50,000 
worth of these processed goods into 


interstate commerce was covered by the 
statute. In other words, before jurisdiction 
is assumed the materials furnished must be 
incorporated in the customer’s products and 
actually shipped in interstate commerce.” 


The Board will also assert jurisdiction 
over independent enterprises that furnish 
services, other than those included in Stand- 
ard 5, valued at $200,000 or more, or enter- 
prises that are a part of a multistate chain if 
the entire chain furnishes services valued at 
$1 million or more to firms over which the 
Board assumes jurisdiction, even though the 
services do not become a part of the stream 
of commerce. In applying this standard the 
Board refused, in the McKinney Avenue 
Realty Company case,” to assert jurisdiction 
over an office building operation because the 
employer who owned or leased the building 
was not engaged otherwise in interstate 
commerce, and because he used the building 
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primarily for his own offices. Following this 
policy, the Board also refused to assert 
jurisdiction over a petroleum company that 
was engaged in interstate commerce, be- 
cause the company only used a small per- 
centage of the space in its office building 
in connection with its multistate operations.™ 


The Board asserted jurisdiction over non- 
retail firms or enterprises that have a direct 
inflow of goods or materials valued at 
$500,000 or more annually from out of the 
state. In applying this standard, the Board 
held that a wholesale book seller,“ a non- 
profit farm cooperative “ and a subcontrac- 
tor at a flood dam project ® were covered 
by the statute because they brought in 
goods from out of the state valued at more 
than the amount established in the standard 
for the assertion of jurisdiction. 


(In determining the money value of goods, 
the Board recently held that taxes paid on 
goods before they are shipped to the firm 
or establishment must be consideréd a part 
of the value of the goods when they cross 
state lines.” 


In Standard 8, the Board established the 
rule of asserting jurisdiction over nonretail 
enterprises that have an annual indirect in- 
flow of goods and materials from out of 
the state valued at $1 million or more. In 


the Central Cigar and Tobacco Company case,* 
the Board assumed jurisdiction over a to- 
bacco warehousing and distributing com- 
pany because its indirect purchases from 
out of the state satisfied the minimum re- 


quirement for coverage. Most of the em- 
ployer’s sales were made locally, but he 
purchased sufficient products out of the 
state for coverage even though the mer- 
chandise was shipped into the state by 
other tobacco companies, and they retained 
title to the goods until they were shipped to 
the employer. 


In the Hogue & Knott Supermarkets case,” 
the Board applied its standard for asserting 


jurisdiction over single independent retail 
stores and retail stores that are parts of a 
multistate chain. It was held that jurisdic- 
tion would be assumed over these retail 
stores under the following conditions: 


(1) if the store annually purchases $1 
million worth of goods directly from outside 
of the state; 

(2) if the store annually purchases $2 
million in goods which come to it indirectly 
from out of the state; and 

(3) if the store annually ships merchan- 
dise valued at $100,000 into other states; but 

(4) a retail store which is part of a multi- 
state chain will be covered only if it meets 
the inflow or outflow tests applied to intra- 
state stores, or if the entire chain has gross 
annual sales amounting to $10 million or 
more annually. 


In applying this standard, the Board 
has asserted jurisdiction over a retail 
chain drug company’s multistate stores 
because the sales of all the stores and the 
value of inflow of goods from out of the 
state met the minimum _ requirements.” 
Jurisdiction was refused over an employer 
who operated a multistate chain of beauty 
shops. because the annual gross income of 
the chain failed to meet the new standards.” 


When Standard 9, dealing with the cov- 
erage of retail establishments, was first 
established, the Board excluded public res- 
taurants, regardless of their size or multistate 
nature, from its jurisdiction. However, 
in the Bickford’s, Inc. case,” the Board held 
that the standards set in the Hogue & Knott 
Supermarkets case would be applied to public 
restaurants. Since the inclusion of public 
restaurants within its jurisdiction, the 
Board has applied the standards. which 
govern retail establishments to several 
restaurant employers.” 


In the Maytag Aircraft Corporation case,” 
the Board established the standard of as- 
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NLRB, No. 13 (1955). 
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The United States is a party in ap- 
proximately 60 per cent of all the 
cases in the Federal District Courts. 
—William P. Rogers, Acting Attorney 
General of the United States. 





serting jurisdiction over businesses and in- 
dustries that affect the national defense 
only if they provide goods and services 
directly related to the national defense and 
operate under government contracts or sub- 
contracts amounting to $100,000 or more 
annually. The Board concluded that firms 
fulfilling these specifications affected the 
national defense program substantially or 
materially. In this ruling, the Board over- 
ruled the decision reached in the Westport 
Moving and Storage Company case.” In 
applying this doctrine, it was ruled that a 
hospital in Puerto Rico which had a con- 
tract with the United States Veterans’ Ad- 
ministration was directly related to the national 
defense.” 


A survey of the new Board’s decisions 
reveals that in dealing with the problem 
of the assertion of jurisdiction it does not 
emphasize the remedial and humanitarian 
purposes of the Taft-Hartley Act as the 
old Board did. The provisions of the act 
are now being construed more narrowly, 
and the exemptions from the statute are 
being interpreted more liberally. It is also 
evident that there is a wide difference of 
opinion between the old and the new Boards 
as to the firms or establishments that affect 
commerce or the nation’s economy sub- 
stantially. In other words, there is dis- 
agreement as to the meaning of “substan- 
tial” or “material,” and as to measurement 
of the direct effect upon interstate com- 
merce. The decisions rendered by various 
courts sanction the new Board’s approach 
to the problem of the assertion of jurisdic- 
tion. It is conceded by these courts that the 
jurisdictional power possessed by the Board 
is not mandatory but discretionary in nature, 
and that the Board is not limited to 
tangible evidence in making its rulings. It 
may rely upon intuition based upon ex- 
perience and impressions because it is 
better equipped to weigh intangibles.” 


An analysis of the application of the 


Board’s standards further shows that it 


has eliminated a considerable number of 
establishments from coverage under the 
statute. These include general and public 
office buildings that house tenants over 
which the Board has asserted jurisdiction 
(unless these office buildings fulfill other 
specified qualifications), firms or businesses 
that furnish goods or services to firms 
engaged in interstate commerce (unless the 
materials and services supplied actually 
become a part of the stream of commerce) 
and franchised businesses (unless they qual- 
ify under the dollar standards). Also, the 
Board has eliminated a number of small 
businesses from its jurisdiction by changing the 
dollar limits relative to the inflow and outflow 
of goods and services and by eliminating en- 
tirely the combination inflow and outflow 
doctrine of the old Board.® At first, the 
Board refused to assert jurisdiction over 
public restaurants, but later it agreed to ap- 
ply the same standards to these restaurants 
as would be applied to retail establishments. 
The Board follows the practice of not as- 
suming jurisdiction over hotels even if they 
meet both the direct and indirect inflow- 
of-goods standards, because it has long been 
its policy not to assert jurisdiction over the 
hotel industry.” 


Predictions differ as to the effect of the 
revised standards upon the case load of the 
Board—the number of cases coming before 
it for formal decision. Former Chairman 
Farmer stated that only 7 per cent of the 
cases would be eliminated. In the Breeding 
decision, the majority opinion stated that 
the changes would reduce the case load 
about 10 per cent and would exempt no 
more than 1 per cent of the employees in 
industry from coverage. Others have con- 
tended that the revised standards will elimi- 
nate from 25 to 33% per cent of the cases 
now filed before the Board and thus de- 
prive a number of workers of the protection 
of the law. 


Unions have been critical of any attempt 
of the Board to reduce its case load—which 
has been estimated as 12 decisions on every 
working day—by refusal to assert jurisdic- 
tion in order to handle more adequately the 
major cases that are filed. They have raised 
the question of whether any administrative 
body should subordinate justice to ease of 
administration. 





% 91 NLRB 902 (1950). 

% Hospital Hato Tejos, 
(1955). 

% Federal Communications Commission vv. 
RCA Communications, Inc., 346 U. S. 86 (1953). 


111 NLRB, No. 9 


NLRB Jurisdictional Standards 


% Rogers Brothers Wholesalers, 110 NLRB, 
No. 75 (1954). 

® Virgin Isles Hotel, 110 NLRB, No. 65 (1954); 
White Sulphur Springs Company, 85 NLRB 1487 
(1949) ; Hotel Association of St. Louis, 92 NLRB 
1388 (1951). 
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The revised standards, coupled with deci- 
sions on strikes and the free-speech rights 
of management, have resulted in unfavor- 
able union reaction both to the Board and 
to the present Administration. It is con- 
tended by unions that the new Board’s 
middle-ground philosophy, or its attempt to 
be neutral or impartial, is leading to the 
elevation of the employer’s position in the 
area of labor relations. The unions hold 
that the standards established for the asser- 
tion of jurisdiction are giving management 
the legal right not only to resist but to 
obstruct unionism, and that such behavior 
by management negates the basic objectives 
of the statute. Also, the American Federa- 
tion of Labor claims that there is a close 
parallel between the decisions of the Board 
during the past year and the changes in the 
law advocated by the United States Cham- 
ber of Commerce in 1953. Business has 
urged that more jurisdiction over labor 
matters be yielded to the states, but Con- 
gress has refused to pass such legislation. 
The union contends that the Board is 
fulfilling the wishes of management through 
its administrative rulings. 


There are other important effects of the 
Board’s recent jurisdictional standards that 
should be recognized. An attitude survey of 
union leaders clearly reveals that the es- 
tablishment of these standards has played 
a significant role in the CIO-AFL merger. 
These leaders claim that it is fairly obvious 
that the restriction of jurisdiction may to 
some degree affect the spread of unionism 
in the area of small enterprises and sea- 
sonal industries. It is well recognized 
that small concerns are already difficult 
to organize and that the removal of the 
legal protection guaranteed to workers in 
the field of small business only makes the 
task of unionization in this area more 
difficult. 


A study of the standards established in 
1950 and in 1954 reveals that both Boards 


frequently limited their jurisdiction. How- 
ever, the limitation of jurisdiction was for 
different reasons. The old Board refused 
to assert jurisdiction either for budgetary 
reasons or to effectuate the policies of the 
act, but the majority of the members of 
the new Board actually desired to restrict 
jurisdiction for reasons other than the cost 
involved or more adequate handling of 


major cases. It is rather common knowl- 
edge that former Chairman Farmer openly 
expressed himself as believing that the fed- 
eral government has “reached out to assert 
itself over too many labor-management 
Situations which ought to be_ resolved 
closer to their origin.” Member Rodgers 
stated that “this agency should assist this 
administration in pulling back the outer 
reaches of federal bureaucracy, and thus 
encourage rather than impede the develop- 
ment of our communities and our states.” ™ 


It is obvious that such states’ rights 
philosophy is not based upon the statute. 
The Board has not been given authority 
to create a balance of power in labor matters 
between the state and federal governments. 
Its duty is to function so as to effectuate the 
policies of the act. The National Labor Re- 
lations Act was passed partially because of the 
failure of the states to adequately solve their 
labor problems. Also, the act gives a very 
broad meaning to the concept of interstate 
commerce by the inclusion of the “affect- 
ing commerce” doctrine. The Taft-Hartley 
amendments of 1947 gave some power to 
the states in the area of union security, but 
Section 10(a) limits the conditions under 
which the Board can cede powers to the 
states—that is, no power can be ceded by 
the Board to the states unless their laws are 
consistent with the federal law.” 


It is rather certain, however, that the 
Board’s limitations in the area of juris- 
diction will create problems of importance 
relative to federal and state authority. 
These rulings will undoubtedly affect the 
relationship between federal and state juris- 
diction in matters dealing with labor- 
management activities. The present jurisdic- 
tional standards of the Board may furnish 
an opportunity for the states to apply their 
laws in situations where the Board refuses 
to apply the federal law, or to force small 
local unions to take their complaints either 
to state boards or to state courts. If the 
state laws are more restrictive as far as 
union security is concerned, or if the state 
boards or courts are more biased in favor 
of management, then the unions will be 
affected negatively. 


The United States Supreme Court has 
been concerned with this problem. The 
Court requested the Board to explain and 
to classify its jurisdictional standards. In 





1 From an address delivered at the Four- 
teenth Annual Institute of the College of Law 
at the University of Tennessee, November 6, 
1953, reprinted in 23 Tennessee Law Review 112 
(1954). 
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answer to this request, the Board stated 
as to the problem of federal-state jurisdic- 
tion that it had not interfered in this area 
when it refused jurisdiction and that this 
would probably be its future policy. The 
Supreme Court has not taken a definite 
stand on the matter. In the Garner case,™ 
the Court placed some limitations on the 
state’s authority to act by holding that a 
state court in Pennsylvania could not enter 
the area reserved by the Taft-Hartley Act 
for the NLRB, even though it sought to 
restrain behavior which violated the state 
laws. The Board was the only authority 
that could handle such cases. While this 
decision did not hold that state. courts 
were deprived of jurisdiction in every case, 
it did rule that Congress had pre-empted 
the field of unfair labor practices as de- 
fined in the federal labor act in such a 
manner that the state courts must yield 
jurisdiction in this area. In another im- 
portant decision,™ the Court materially 
limited the power of the states to adjudicate 
labor issues within the meaning and intent 
of the federal law. It was ruled that a 
state cannot enjoin picketing under a state 
antitrust statute if the picketing is either 
protected or banned by the Taft-Hartley 
statute. 


However, in the Kinard case, the Court 
would not pass upon the question of 
whether or not a state could grant its 
own relief if the Board declined jurisdiction. 
The employer involved in this case had not 
applied to the Board for relief because he 
had felt that it wouid be futile to do sc. In 
another decision,” the Court said that a 
United States district court could not 
void an injunction issued against picketing 
by a state court on the motion of a private 
party, even though the picketing enjoined 
was exclusively within the jurisdiction of 
the NLRB. Under this interpretation, if 
an employer goes to a state court for an in- 
junction, the union must take its appeal 


first through a state court system and then 
to the United States Supreme Court. 


There is a definite possibility that the 
revised jurisdictional standards of the Board 
may create a “no-man’s land’’—a situation 
where the Board will not take jurisdiction 
and the states cannot. This is evidenced in 
recent court rulings in various states. In 
some states, it has been ruled that neither 
the state courts nor the state boards can 
take jurisdiction over interstate firms in- 
volved in labor disputes, even if the na- 
tional Board refuses to assert jurisdiction.” 


On the other hand, state courts of Michigan, 
New York, Delaware, Louisiana and Min- 
nesota have decided that they have power 
to enjoin picketing and other concerted ac- 
tivities even though these behavior patterns 
are unfair labor practices under the Taft- 
Hartley Act, if the NLRB will not assert 
jurisdiction under its present standards. 


Also, some state boards either have ac- 
tually taken jurisdiction, or have declared 
their intention to do so, if the NLRB de- 
clines to do so because the enterprises do 
not meet the standards developed by the na- 
tional Board for the assertion of jurisdiction.” 


Because of the indefinite status of the 
firms over which the NLRB refuses to 
assume jurisdiction, it is contended by 
some that Congress should intervene and 
designate the power of the states relative 
to the question of jurisdiction. It has been 
suggested that Congress specify the cases 
over which the Board has jurisdiction and 
empower the states to handle them if the 
Board declines to do so. Others have sug- 
gested that Congress should eliminate the 
discretionary power of the Board to as- 
sert jurisdiction and make it mandatory. 


It is clear that the new standards may 


lead to further legislation in the field of 
labor relations. [The End] 





103 Garner v. Teamsters, 24 LABOR CASES 
{ 68,020, 346 U. S. 485 (1953). 

108 Weber v. Anheuser-Busch, Inc., 27 LABOR 
CASES {| 69,064, 348 U. S. 593 (1955). 

185 Building Trades Council v. Kinard Con- 
struction Company, 24 LABOR CASES { 68,086, 
346 U. S. 933 (1954). 

106 Amalgamated Clothing Workers of America 
v. Richman Brothers, 27 LABOR CASES { 69,080, 
348 U. S. 643 (1955). 

17 Universal Car & Service Company v. IAM, 
27 LABOR CASEs { 68,825 (Cir. Ct. Mich., 1954); 
Cooper Transport Company, Inc. v. Stufflebeam, 
26 LABOR CASES { 68,488 (Mo., 1954); Richman 
Brothers v, Amalgamated Clothing Workers of 
America, 28 LABOR CASES { 69,320 (Ct. Com. 
Pleas Ohio, 1955); Cooper Transport Company 
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v. Stufflebeam, 28 LABOR CASES { 69,364 (Mo., 
1955). 

18 Satin, Inc. v. Local 445, IBEW, 26 LABOR 
CASES { 68,508 (Cir. Ct. Mich., 1954); McQuay, 
Inc. v. Locals 125 and 1,282, UAW-CIO, 28 
LABOR CASES { 69,373 (Minn., 1955); Morgan 
Millwork Company v. Truck Drivers, Local 107, 
27 LABOR CASES { 68,968, 110 Atl. (2d) 444 (Ct. 
Ch. Del., 1955); Molders Union, Local 78 v. 
New York Air Brake Company, 28 LABOR CASES 
7 69,365 (S. Ct. N. Y., 1955); Arkansas Vak 
Flooring Company v. UMWA, 28 LABOR CASES 
| 69,386 (La., 1955). 

1 Cooper-Utter Lumber Company (WERB 
Case I No. 5255 E-1397, Decision No. 3739, 1954). 
Labor boards in Michigan and New York have 
made similar rulings. 
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Employer Free Speech 


and the No-Solicitation Rule 


SIGNIFICANT PROBLEM which has 

emerged from Congressional policy to 
assist labor’s unionizing efforts is that of re- 
conciling the employee’s statutory right to or- 
ganize’ with the employer’s constitutional 
right of free speech. For the most part Con- 
gress has left the finding of a solution to the 
National Labor Relations Board and to the 
courts; one notable exception is the Taft- 
Hartley amendments. However, these amend- 
ments have not settled the problem. In a 
recent case* the conflicting policies were 
sharply drawn, so that it now seems an 
appropriate time for the Supreme Court or 
Congress to resolve the conflict. 


The two views were summarized as follows: 


(1) “Freedom of speech is guaranteed 
under the Constitution alike to the weak 
and the powerful. The Board is not au- 
thorized by construction and implication to 
limit . freedom of speech . ‘s 

(2) “In brief, the question before us is 
not one of freedom of speech, but whether 
the use of certain campaigning methods is 
unfair.” 

In the 19 years since passage of the Wag- 
ner Act, three solutions to the problem have 
been tried. These are the neutrality doc- 
trine, the totality doctrine and, for want of 
a better name, the current or Farmer Board 
doctrine. The primary concern of this com- 
ment is the equal opportunity rule, or Bon- 
wit Teller doctrine, which is a subdivision 
of the totality doctrine. It applies to the 





special fact situation where the employer 
has a no-solicitation rule which he enforces 
in a discriminatory way to hinder the organ- 
izing union’s campaign. After the enact- 
ment of Taft-Hartley, this equal-opportunity 
rule became the crux of the conflict between 
employer and employee rights. 


Wagner Act Experience 


It has been suggested* that the Board 
and the courts took different positions on 
the problem of the employer’s right of free 
speech during the early years of the Wag- 
ner Act. This is not wholly substantiated 
by the cases. Both bodies gave lip service 
to the employer’s constitutional right of 
free speech during a union’s organizational 
campaign of his employees. However, both 
said the employer must be acutely aware of 
the fact that his superior economic position 
tended to make his slightest suggestion coer- 
cive.* In effect, the Board and those courts, 
applying the neutrality doctrine, told the 
employer that to make a noncoercive speech 
he had to find a way to divorce his economic 
status from his words in the minds of his 
audience. Since this was virtually impossible, 
it is not inaccurate to say that the employer 
had lost his right of free speech during a 
union campaign. 


The first break in the neutrality doctrine 
came when the Sixth Circuit disaffirmed the 
Board’s requirement of strict neutrality.® 





1Sec. 7, NLRA; NLRB v. Jones & Laughlin 
Steel Corporation, 1 LABOR CASES { 17,017, 301 
U. S. 1 (1937) (the right of labor to organize 
is a fundamental right). 

2NLRB v. F. W. Woolworth Company, 26 
LABOR CASES { 68,445, 214 F. (2d) 78 (CA-6, 
1954). 

* Teller, Labor Disputes and Collective Bar- 
gaining (1940), Vol. II, Sec. 252. 

4 Ford Motor Company, 23 NLRB 342 (1940); 
Ford Motor Company, 14 NLRB 346, 379 (1939); 
Southern Colorado Power Company, 13 NLRB 
699 (1939); Hoover Company, 6 NLRB 688 
(1938); Pennsylvania Greyhound Lines, Inc., 1 
NLRB 1, 23 (1935). See Note, 38 Virginia Law 
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Review 1037, 1038 (1952); Daykin, ‘‘The Em- 
ployer’s Right of Free Speech in Industry 
Under the National Labor Relations Act,’’ 40 
Illinois Law Review 185 (1945). See also NLRB 
v. Federbush Company, 4 LABOR CASEs { 60,604, 
121 F. (2d) 954 (CCA-2, 1941); NLRB v. Falk 
Corporation, 1 LaBcr Cases { 18,311, 102 F. 
(2d) 383 (CCA-7, 1939), rev’d on other grounds, 
2 LaBor CasEs { 17,053, 308 U. S. 453 (1940); 
Rose, ‘‘Labor Relations: Freedom of Speech for 
Employer and Employee,’’ 35 American Bar 
Association Journal 637 (1949). 

5NLRB v. Ford Motor Company, 3 LABOR 
CASES { 60,086, 114 F. (2d) 905 (CCA-6, 19490), 
cert. den., 312 U. S. 689 (1941); compare Mid- 
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The court said that since the act gave ade- 
quate remedies, the “servant no longer has 
occasion to fear the master’s frown of au- 
thority or threats of discrimination for union 
activities, express or implied.” Not all cir- 
cuits agreed with this view,* and the Board 
refused to retreat one step from its neutrality 
doctrine." 

The totality doctrine of the courts repre- 
sented a changed interpretation of the Board’s 
power under the Wagner Act to determine 
the coercive effect of the employer’s state- 
ments. This change is best seen by com- 
paring the opinion of Judge Learned Hand 
in NLRB v. Federbush Company, Inc. with 
the opinion of Justice Murphy in NLRB v. 
Virginia Electric & Power Company,’ where 
the totality doctrine was first enunciated by 
the Supreme Court. Federbush contained the 
classic statement of the neutrality doctrine: 


“No doubt an employer is as free as any- 
one else in general to broadcast any argu- 


ments he chooses against trades-unions; 
but it does not follow that he may do so 
to all audiences. The privilege of ‘free 
speech’ is not absolute . a demo- 
cratic society has an acute interest in its 
protection but it is an interest meas- 
ured by its purpose. That purpose is to 
enable others to make an informed judg- 
ment as to what concerns them, and ends 
so far as the utterances do not contribute to 
the result. Language may serve to enlighten 
a hearer, though it also betrays the speaker’s 
feelings and desires; but the light it sheds 
will be in some.degree clouded, if the hearer 
is in his power. Arguments by an employer 
directed to his employees have such an 
ambivalent character; they are legitimate 
enough as such, and pro tanto the privilege 
of ‘free speech’ protects them; but, so far as 
they also disclose his wishes, as they gen- 
erally do, they have a force independent of 
persuasion. The Board is vested with power 
to measure these two factors against each 
other, a power whose exercise does not 
trench upon the First Amendment. Words 
are not pebbles in alien juxtaposition; they 
have only a communal existence . . . all 
in their aggregate take their purport from 
the setting in which they are used, of which 
the relation between the speaker and the 
hearer is perhaps the most important part.” ”° 


Mr. Justice Murphy, in Virginia Electric 
& Power Company.” took issue with this 
position. He felt that though the Board 
had a right to look at what the employer 
had said, as well as what he had done, an 
otherwise noncoercive speech” was not a 
violation of the act simply because the speech 
was persuasive of the employer’s viewpoint. 
However, such an apparently noncoercive 
speech could be coercive when viewed in 
light of the whole complex of activities, but 





(Footnote 5 continued) 
land Steel Products Company v. NLRB, 2 LABOR 
CasEs { 18,715, 113 F. (2d) 800 (CCA-6, 1940); 
NLRB v. Lightner Publishing Corporation of 
Iliinois, 2 LABOR CASES { 18,718, 113 F. (2d) 621 
(CCA-7, 1940); Continental Box Company v. 
NLRB, 2 Lasor CASEs { 18,716, 113 F. (2d) 93 
(CCA-5, 1940). See also the work cited at foot- 
note 3, at p. 710, note 61 therein; and Virginia 
Law Review note cited at footnote 4. 

® Peter J. Schweitzer, Inc. v. NLRB, 8 LABOR 
CASES { 62,275, 144 F. (2d) 520 (CA of D. C., 
1944); NLRB v. Laister-Kauffmann Aircraft 
Corporation, 8 LABOR CASES { 62,291, 144 F. 
(2a) 9 (CCA-8, 1944); Elastic Stop Nut Corpora- 
tion v. NLRB, 8 LABOR CASES { 62,155, 142 F. 
(2d) 371 (CCA-8, 1944), cert. den., 323 U. S. 
722 (1944) (domination case); Federbush, cited 
at footnote 4. See some disturbing language in 
NLRB wv. William Davies Company, 6 LABOR 
CasEs { 61,545, 135 F. (2d) 179, 181 (CCA-7, 
1943), cert. den., 320 U. S. 770 (1943). 


No-Solicitation Rule 


‘In its Third Annual Report (1938), the Board 
said: ‘‘As the natural result of the employer's 
economic power, the employees are alertly re- 
sponsive to the slightest suggestion of the em- 
ployer. For this reason the Board has been 
guided by the disparity in economic power be- 
tween employer and employee in evaluating the 
significance of an employer’s conduct as an 
unfair labor practice ... ."’ See also the 
Board’s Seventh Annual Report (1942), p. 58; 
Eighth Annual Report (1943), p. 52; Ninth 
Annual Report (1944), p. 32; Tenth Annual 
Report (1945), pp. 25-26. 

8 Cited at footnote 4. See also NLRB v. New 
Era Die Company, 3 LABOR CASEs { 60,303, 118 
F. (2d) 500, 505 (CCA-3, 1941). 

®5 LABOR CASES {| 51,124, 314 U. S. 469 (1941). 

%” Federbush, cited at footnote 4. 

11 Cited at footnote 9. 

2 The term ‘‘noncoercive’’ is generically used 
by this writer as meaning that the speech does 
not violate Sec. 8 of the Wagner Act (Sec. 8(c) 
of Taft-Hartley). 
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only when so viewed.” By. this view, the 
Board would have to show something more 
than the employer’s superior economic posi- 
tion to hold as coercive an apparently non- 
coercive speech. 


In the leading case of NLRB v. American 
Tube Bending Company," Judge Learned Hand 
followed the Supreme Court’s mandate. In 
this case, the employer sent an antiunion 
letter to each employee and made an anti- 
union speech” to his assembled employees 
on company time. The Board’s decision was 
based on the theory that the employer must 
observe strict neutrality during the organ- 
izational campaign, and that the letter and 
speech constituted wrongful departures from 
neutrality. The court reversed the Board’s 
order, holding the letter and speech to be 
merely temperate arguments that the cre- 
ation of a union would be against the em- 
ployees’ own best interests. That the letter 
and speech. were temperate arguments was 
especially true since the employer had assured 
the employees of his intention to bargain 
in good faith, and the letter and speech were 
in a setting free of any labor strife.* Judge 
Hand’s reluctance to follow Virginia Electric 
was made clear by his assertion that had 
there been any other circumstances before 
the court that could have colored these 
communications he would have remanded 
the case for further hearings.” 

The effect of these decisions was to put 
pressure on the Board to abandon its neu- 
trality rule and to adopt the totality doc- 
trine.” 


The big question then became: What fac- 
tors would the Board consider important? 
One factor the Board sought to make rele- 
vant was the captive audience. This problem 
of a speech on company time and property 
had been argued before the Board in the 
American Tube Bending case” but was not 
argued on appeal in that case. It was not 
until the Clark Brothers case ™ that the Board 
decided a speech to a captive audience was a 
circumstance constituting an unfair labor 
practice in itself within Section 8(1). The 
theory of the Board was that one of the 
rights guaranteed by Section 7 is the right 
to determine whether or not to receive ad- 
vice about self-organization, and this right 
is violated when the employer makes a 
speech to a captive audience about such 
matters. 


When Clark Brothers was appealed,” the 
Second Circuit enforced the Board’s order 
for reasons other than that the audience was 
captive. The court pointed out that though 
the captive audience issue “lurked in the 
record” of the American Tube Bending case, 
neither the Board nor the court had ruled 
on it. Nor, said the court, did the facts of 
Clark Brothers call for so broad a rule. Since 
the employer had engaged in surveillance 
and the discriminatory enforcement of a 
no-solicitation rule, and had embarked on a 


vigorous antiunion campaign, of which the 
admittedly noncoercive speech to the cap- 
tive audience was only a part, the employer 
had interfered with the election. The signifi- 
cant point is that. though the court did not 











1%3See also May Department Stores Company 
v. NLRB, 10 LABOR CASES { 51,217, 326 U. S. 
376 (1945); NLRB v. Peterson, 11 LABOR CASES 
{| 63,376, 157 F. (2d) 514 (CCA-6, 1946), cert. 
den., 330 U. S. 838 (1947): R. R. Donnelley & 
Sons Company wv. NLRB, 11 LABOR CASES 
{| 63,200, 156 F. (2d) 416 (CCA-7, 1946), cert. 
den., 329 U. S. 810 (1946); Big Lake Vil Com- 
pany v. NLRB, 9 LABOR CASES { 62,513, 146 F. 
(2d) 967 (CCA-5, 1945); NLRB v. J. L. Brandeis 
é Sons, 9 LABOR CASES { 62,402, 145 F. (2d) 556 
(CCA-8, 1944) (totality of the circumstances 
permitted an exception to this circuit’s neutral- 
ity rule); Reliance Manufacturing Company v. 
NLRB, 8 LABOR CASEs { 62,264, 143 F. (2d) 761 
(CCA-7, 1944) (contempt proceeding); NLRB v. 
Brown-Brockmeyer Company, 8 LABOR CASES 
{ 62,195, 143 F. (2d) 537 (CCA-6, 1944); Edward 
G, Budd Manufacturing Company v. NLRB, 8 
LABOR CASES { 62,163, 142 F. (2d) 922 (CCA-3, 
1944) (contempt proceedings); Boeing Aircraft, 
Wichita Division v. NLRB, 8 LABOR CASES 
| 61,982, 140 F. (2d) 423 (CCA-10, 1944); Utah 
Copper Company v. NLRB, 7 LABOR CASES 
| 61,906, 139 F. (2d) 788 (CCA-10, 1943), cert. 
den., 322 U. S. 731 (1944). 

46 LABOR CASES { 61,525, 134 F. (2d) 993 
(CCA-2, 1943), cert. den., 320 U. S. 768 (1943). 

%* Quoted in the case cited at footnote 14, at 
pp. 995-998. 
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1% Other cases applying the American Tube 
Bending formula are Winona Textile Mills, 68 
NLRB 702, 706-708, 711 (1946); Ebco Manufac- 
turing Company, 67 NLRB 210 (1946); Grove 
Regulator Company, 66 NLRB 1102, 1120-1122 
(1946); Kopman-Woracek Shoe Manufacturing 
Company, 66 NLRB 789 (1946); Wennonah Cot- 
ton Mills Company, 63 NLRB 143, 148-151 (1945) ; 
Oval Wood Dish Corporation, 62 NLRB 1129 
(1945). 

17 Case cited at footnote 14. See also NLRB v. 
Clark Brothers Company, 13 LABOR CASES 
| 63,939, 163 F. (2d) 373 (CCA-2, 1947); Dinion 
Coil Company, 96 NLRB 1435 (1951), enf’d, 22 
LABOR CASES { 67,304, 201 F. (2d) 484 (CA-2, 
1952); see Virginia Law Review note cited at 
footnote 4, at p. 1046. Not all circuit courts 
expressed hostility to the Virginia Electric case. 
See Brandeis, cited at footnote 13; NLRB v. 
Fairmont Creamery Company, 8 LABOR CASES 
| 62,318, 144 F. (2d) 128 (CCA-10, 1944). 


148 For evidence that the Board withstood this 
pressure very well, see footnote 7. See also 
Chapman Dehydrator Company, 53 NLRB 344 
(1943). 

19 44 NLRB 121 (1942). 

270 NLRB 802 (1946). But compare Republic 
Drill & Tool Company, 66 NLRB 955 (1946). 

21 Cited at footnote 17. 
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affirm the Board’s captive audience rule, the 
court did not disaffirm it either on the grounds 
that the employer did have a right to pres- 
ent his views. However, the court said, in 
a significant dictum, that the employer might 
neutralize the captive audience factor by 
providing a similar opportunity to the union.” 


Thus, at a time when hearings on the 
Taft-Hartley Act were being held, the courts 
had said that the employer had a right to 
express his views to his employees. How- 
ever, the right was conditional; that is, his 
speech had to be noncoercive under the 
totality of the circumstances. The Board 
did not agree with the test, and was seeking 
to avoid it by its argument in the Clark 
Brothers case that the “right” not to be 
given advice on organization matters by the 
employer unless asked for was a right 
guaranteed by the Wagner Act. 


Totality and Taft-Hartley 


Besides the economic strength of the em- 
ployer, factors causing the Board to set 
aside an election prior to Taft-Hartley in- 
cluded the extent of the employees’ depend- 
ence on the employer for their livelihood, 
sophistication of the worker audience, the 
history of labor relations in the plant and 
other circumstances affecting the tenor of 
the speech.” These factors were used as tests 
of unfair labor practices and interferences 
with representation elections where the em- 
ployer’s speech was noncoercive but may have 
interfered with the employees’ free choice be- 
cause of the totality of the circumstances. 


One of the most controversial changes 
made by the Taft-Hartley amendments to 
the Wagner Act was the addition of Section 
8(c).* This section, standing alone, pre- 
cluded the Board from using the employer’s 


noncoercive speeches as evidence of an un- 
fair labor practice. The reports of the Senate,* 
House,” and the conference committee” 
were all in accord that the Board had lim- 
ited the employer’s right of free speech 
too much. 


The Senate report was the weakest in 
condemning the Board’s approach. The 
committee cited the Board’s Clark Brothers™ 
decision, and believed it to be too restrictive 
and not in accord with the American Tube 
Bending formula. The report said: 


“This section [8(c)] provides that if, 
under all the circumstances, there is neither 
an expressed or implied threat of reprisal, 
force, or offer of benefit, the Board shall 
not predicate any finding of unfair labor 
practice upon the statement. The Board 

. will not be precluded from considering 
such statements as evidence .= 
(Italics supplied.) 


Clearly, the Senate meant to order the 
Board to stop trying to assert the neutrality 
rule and to adopt the court’s totality doctrine. 


The House report went even further than 
the Senate proposals and said that no state- 
ment or speech by anyone was to be used 
as evidence of an unfair labor practice un- 
less by their own express terms the words 
threaten force or economic reprisal. This 
meant that, standing alone, the particular 
statement had to be unfair. The House 
must have believed that even the totality 
doctrine of the courts, let alone the Board’s 
rule, was too restrictive. 


The conference report purportedly adopted 
the House view. However, as is typical of 
compromises, the language of the report 
was disturbingly vague. Nevertheless, the 
intent of Congress seemed clear and was 
best expressed by Senator Taft in the final 





2 Case cited at footnote 17. But compare 
NLRB v. Montgomery Ward & Company, 11 
LABOR CASES { 63,406, 157 F. (2d) 486 (CCA-8, 
1946), in which it is stated that the captive 
audience is irrelevant because ‘‘One need not, 
as a condition precedent to his right of free 
speech . . . secure permission of his auditor. 
The First Amendment does not purport to pro- 
tect the right of privacy, nor does it require 
that the audience shall have volunteered to 
listen.’’ Compare also Kovacs v. Cooper, 336 
U. S. 77 (1949); Haggerty v. Fresno County, 25 
LABOR CASES { 68,263, 256 Pac. (2d) 393 (Calif., 
1954). See also Mittenthal, ‘‘Empleyer Free 
Speech—A Life Cycle,’’ 5 Labor Law Journal 
101 (February, 1954); Note, 61 Yale Law Journal 
1066, 1067 (1952), note 5 therein. 

3 Note, 58 Yale Law Journal 165 (1948). 

Sec, 8(c): ‘The expression of any views, 
argument, or opinion, or the dissemination 
thereof, whether in written, printed, graphic, 
or visual form, shall not constitute or be evi- 
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dence of an unfair labor practice under any of 
the provisions of this Act, if such expression 
contains no threat of reprisal or force or 
promise of benefit.’’ 

2S. Rept. 105, 80th Cong., 1st Sess. (1947). 

2° H, Rept. 245, 80th Cong., 1st Sess. (1947). 

7H. Conf, Rept. 510, 80th Cong., 1st Sess. 
(1947). 

% Cited at footnote 20, enf’d, NLRB v. Clark 
Brothers Company, cited at footnote 17. 

2 Report cited at footnote 25, at pp. 23-24. 
The Senate bill stated: ‘‘The Board shall not 
base any finding of unfair labor practice upon 
any statement or views or arguments, either 
written or oral, if such statement contains 
under all the circumstances no threat, express 
or implied, of reprisal, or force, or offer, ex- 
press or implied, of benefit.’’ (1 Legislative 
History of the Labor Management Relations 
Act, 1947 114 (1948).) See also Thomas v. 
Collins, 9 LABOR CASES { 51,192, 323 U. S. 516 
(1945). 
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debate on the bill when he said that some 
fact situations involving free speech would 
“involve a consideration of surrounding 
circumstances.” ” 


The Board in the General Shoe Corpora- 
tion case“ followed Congress’ injunction. 
The trial examiner found (1) that coercion 
by a supervisor led to resignation from the 
union by an employee and that this was in 
itself a violation of Section 8(a)(1), and 
(2) that the employer had embarked on a 
vigorous antiunion campaign in the course 
of which he made intensely disparaging 
statements against the union in violation of 
Section 8(a)(1). The Board affirmed the 
first finding and reversed the second. Though 
the campaign was calculated to influence 
the employees’ votes, the statements did not 
contain any threat or promise of benefit and 
had to be excluded from the complaint be- 
cause of Section 8(c). Without more, this 
decision would result in an order to the 
employer against unlawful coercion, but 
would not cause the election to be set 
aside. However, this case was a consoli- 
dated case, that is, one combining an un- 
fair labor practice charge and an election 
infringement complaint, and illustrates how 
the Board gave up the totality test in com- 
plaint cases as directed by Section 8(c) but 
continued to use that test in election cases.” 
The Board’s policy was stated as follows: 


“Conduct that creates an atmosphere which 
renders improbable a free choice will some- 
times warrant invalidating an election, even 
though that conduct may not constitute an 
unfair labor practice. An election can serve 
its true purpose only if the surrounding 
conditions enable employees to register a 
free and untrammeled choice for or against 
a bargaining representative. 


“In election proceedings, it is the Board’s 
function to provide a laboratory in which 
an experiment may be conducted, under 
conditions as nearly ideal as possible, to 
determine the uninhibited desires of the 
employees. It is our duty to establish those 
conditiens; it is also our duty to determine 
whether they have been fulfilled.” ® 


The majority of the Board held that the 
criteria to be used in determining whether 
or not the election should be set aside were 
not necessarily those to test an unfair labor 
practice.“ Matters not pertinent to a com- 
plaint charge would be relevant to an elec- 
tion case if they were extreme. 


Thus, it seems the Board did apply the 
Congressional mandate of Section 8(c) in 
complaint cases. That a similar position was 
not taken in election cases seemed to be 
justified by the plain-meaning rule of statu- 
tory construction.” But the effect of this 
distinction in applying Section 8(c) to the 





% 93 Congressional Record 6446 (1947). If one 
accepts the premise that the Senate bill sought 
to adopt the totality doctrine and the second 
premise that the House bill sought to reject 
even this test, the compromise language in the 
conference report (cited at footnote 27, at p. 45) 
acquires considerable clarity: 

“The practice which the Board has had in 
the past of using speeches of employers 
concerning labor organizations and collective 
bargaining arrangements as evidence, no matter 
how irrelevant or immaterial, that some later 
act of the employer had an illegal purpose gave 
rise to the necessity for this change in the law. 
The purpose is to protect the right of free 
speech when what the employer says or writes 
is not of a threatening nature or does not 
promise a prohibited favorable discrimination.”’ 
(Italics supplied.) 

This fairly says to the Board: (1) Give up 
the neutrality doctrine; (2) at the very least 
follow the totality doctrine; and (3) work out 
fair rules so that the long forgotten and, at 
best, tenuous remarks of the employer will not 
be used against him. For other views, see 
Gregory, Labor and the Law (Rev. Ed., 1949), 
pp. 429-430; Cox, ‘‘Some Aspects of the Labor 
Management Relations Act, 1947,’’ 61 Harvard 
Law Review 1, 15-20 (1947). 

3177 NLRB 124 (1948). 

* Under the Wagner Act, the Board had 
direct jurisdiction over unfair labor practice 
complaints and representation petitions. The 
Taft-Hartley Act took away from the Board its 
direct jurisdiction over unfair labor practice 
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complaints, but did not alter the Board’s juris- 
diction over election petitions. 

% Case cited at footnote 31. But compare 
Liberal Market, Inc., 108 NLRB, No. 220 (1954) 
(Board elections do not occur in a laboratory). 

%* Accord, Howell Chevrolet Company, 95 
NLRB 410 (1951); Metropolitan Life Insurance 
Company, 90 NLRB 935 (1950). 


% Note cited at footnote 23, at pp. 173-176. 
The Board continued to apply the General Shoe 
rule and, consequently, it overtrrned its ‘‘cap- 
tive audience’’ rule of Clark Brothers. (Bab- 
cock & Wilcox Company, 77 NLRB 577 (1948).) 
However, in its Thirteenth Annual Report 
(1948), at pp. 49-50, the Board states that 
Sec. 8(c) enlarges the permissible area of em- 
Ployer free speech only somewhat beyond that 
accorded by the Wagner Act. Compare the 
Board’s application of Sec. 8(c) in the following 
complaint cases: Liberal Market, Inc., cited at 
footnote 33 (presumption that the election was 
an exercise of free choice); Stewart-Warner 
Corporation, 102 NLRB 1153 (1953) (employees 
know and can evaluate the source of the 
speech) ; Dinion Coil Company, cited at footnote 
17 (privileged letter followed by layoffs in re- 
prisal); S & S Corrugated Paper Machinery 
Company, 89 NLRB 1363 (1950) (captive audi- 
ence is immaterial even in violation of a no- 
solicitation rule); Standard-Coosa-Thatcher 
Company, 85 NLRB 1358 (1949) (discriminatory 
enforcement of a no-solicitation rule); G. H. 
Hess, Inc., 82 NLRB 463 (1949) (employees do 
not stop to look for subtle interpretations; the 
test is whether the statement was reasonably 
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employer’s right of free speech is, in the 
final analysis, exactly the same as the Board’s 
policy before Taft-Hartley; that is, the em- 
ployer’s right of free speech is still condi- 
tioned by the circumstances surrounding his 
speech. It may be small consolation to the 
employer that he has caused the election 
to be set aside rather than being charged 
with an unfair practice. 


Bonwit Teller Doctrine 


As indicated at the beginning of this 
paper, the Bonwitt Teller doctrine is really 
a subdivision of the totality doctrine. The 
problem is whether or not the employer may 
speak to his employees on company time 
and property and deny an equal opportunity 
to the union to reply, without committing 
an unfair labor practice or suffering a favor- 
able vote to be set aside. 


In the discussion so far, it has been 
assumed that the speech made was intrinsically 
noncoercive. However, the fact that the 
speaker was an employer was sufficient to 
sustain a charge of unfair labor practice 
during the neutrality era. Something more 
than this was required by the totality doc- 
trine. Would the circumstance of address- 
ing employees on company time and property 
be sufficient to sustain a complaint charge? 
Did the employer have to admit nonemployee 
union organizers or permit employee organ- 
izers to function on his property, or on 
company time? 


In the Republic Aviation case * it was held 
an unfair labor practice for an employer to 
prohibit solicitation on company property 
at all times. A no-solicitation rule was law- 


ful only if limited to working time. This 
was so because the place of work consti- 
tutes the most convenient and effective place 
for an organizational campaign, and the 
employer has no right to limit the employee’s 
use of his free time. Even a lawful no- 
solicitation rule was deemed an unfair labor 
practice when promulgated for an unlawful 
purpose, such as cutting off the union’s 
campaign.” In American Tube Bending and 
Clark Brothers, labor had sought to deny 
the employer his right to use his plant site 
and time to address a captive audience. 
Though the issue was not resolved in these 
cases, the employer’s right was sustained 
in Babcock & Wilcox Company. Thus, at 
this stage, three points had been settled: 
(1) The employer could speak to his em- 
ployees on his own time, but (2) he had 
to let them carry on union activity on their 
own time. However, (3) if he had a lawful 
no-solicitation rule and discriminatorily en- 
forced it so as to deny union campaigning 
while permitting other types of solicitation 
on company time, the employer committed 
an unfair labor practice. 


Whether or not the employer could vio- 
late his own no-solicitation rule but enforce 
it as to the union was next decided in favor 
of the employer in S & S Corrugated Paper 
Machinery Company. This case simply held 
that if a speech by an employer to a captive 
audience did not by itself violate Section 8 
(c), the fact that the union was denied an 
equal opportunity to speak would not vio- 
late the act. 

But, changing the facts slightly, suppose 


the employer is granted the privilege of 
promulgating a  no-solicitation rule on 





(Footnote 35 continued) 

calculated to have a coercive effect); Agar Pack- 
ing and Provisions Corporation, 81 NLRB 1262 
(1949) (union had been equally vehement); 
Goodyear Footwear Corporation, 80 NLRB 800 
(1948) (coercive speech); Mylan-Sparta Com- 
pany, 78 NLRB 1144 (1948) (prophecy not ac- 
companied by a threat; past unfair practice not 
relevant); Tygart Sportswear Company, 77 
NLRB 613 (1948) (past unfair practices not 
relevant). 

For court construction of Sec. 8(c), see NLRB 
v. Kropp Forge Company, 17 LABOR CASES 
1 65,496, 178 F. (2d) 822 (CA-7, 1949), cert. 
den., 340 U. S. 810 (1951) (totality doctrine 
affirmed; words cannot be considered in isola- 
tion from relevant circumstances). There are a 
number of cases in accord. 

%6 Republic Aviation Corporation v. NLRB, 9 
LABOR CASES { 51,199, 324 U. S. 793 (1945). 

3%t Peyton Packing Company, 49 NLRB 828 
(1943), enf’d, 8 LABOR CASES { 62,228, 142 F. 
(2d) 1009 (CCA-5, 1944). See these other Board 
rulings on problems of the no-solicitation rule: 
Williamson-Dickie Manufacturing Company, 104 
NLRB 188 (1953) (right to hear both sides from 
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the same forum); Great Atlantic & Pacific Tea 
Company, 97 NLRB 295 (1951) (dormant no- 
solicitation rule invoked for combating union 
campaign); Jaques Power Saw Company, 85 
NLRB 440 (1949) (discriminatory enforcement 
of a no-solicitation rule as a reprisal measure) ; 
Standard-Coosa-Thatcher Corporation, cited at 
footnote 35 (valid rule adopted for an illegal 
purpose); Allen-Morrison Sign Company, 9 
NLRB 904 (1948) (promulgation of an unlaw- 
fully broad rule is per se violative of the act); 
Boss Manufacturing Company, 78 NLRB 538 
(1948) (must show need for a broad rule); 
Burnside Steel Foundry Company, 69 NLRB 128 
(1946) (if needed to maintain discipline, a 
broad rule is permissible); Hoosier Cardinal 
Corporation, 67 NLRB 49 (1946) (possibility of 
securing written permission to solicit in spite 
of broad rule is not a defense to the broad 
rule); Scullin Steel Company, 49 NLRB 405 
(1943) (if required for plant discipline, it may 
be enforced against union activity only); Den- 
ver Tent & Awning Company, 47 NLRB 586, 
enf’d, 7 LABOR CASES { 61,827, 138 F. (2d) 410 
(CCA-10, 1943) (employer’s motive is part of 
the test). 
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company property during the employees’ non- 
working hours (that is, a privileged no- 
solicitation rule) because the employer’s 
business is a retail store and solicitation in 
the store might interfere with sales.* Now 
if an employer violated his own privileged 
rule by addressing a captive audience, had 
he committed an unfair practice? The Board 
held he had in the Bonwit Teller case™ if 
the union had requested an equal opportunity 
and it had been denied. The Board made it 
very clear, however, that neither the fact of 
a captive audience nor the violation of the 
no-solicitation rule constituted an unfair labor 
practice.” The unfair practice was the em- 
ployer’s refusal to grant the union’s request 
for an equal opportunity in this particular 
situation. The theory of the Board’s deci- 
sion was that since the employer had been 
given the privileged no-solicitation rule due 
to the nature of his business, the employer, 
upon request, had to perform the concomit- 
ant duty by granting the union’s request for 
an equal opportunity. 


The Board also invoked a second and more 
important rationale. The right given by 
Section 7 freely to select or reject repre- 
sentation by a labor organization was held 
necessarily to include the right to hear both 
sides of the dispute “under circumstances 
which reasonably approximate equality.” “ 


On appeal,“ over the dissent of Chief 
Judge Swan,* the Second Circuit held the 
wrongful act to be the discriminatory en- 
forcement by the employer of his privileged 
no-solicitation rule. However, the entire court 
agreed in rejecting the Board’s second ra- 





Fire Prevention Week is the oldest 
of over 5,000 special weeks now 
observed in this country. Tradition- 
ally it is the calendar week which 
includes October 9, the anniversary 
of the great Chicago fire of 1871.— 
Percy Bugbee, general manager, 
National Fire Protection Association. 





tionale. The court’s theory was that the 
equal-opportunity rule must be observed 
only where the employer has a privileged 
no-solicitation rule. 


The Board refused to abandon its posi- 
tion that Section 7 contained a right to hear 
both sides of the issue under substantially 
similar circumstances. Thus, in the Metro- 
politan Auto Parts case,“ the Board again 
found a violation of Section 8(a)(1) when 
the employer denied the union’s request for 
an equal opportunity to use the plant forum 
and time as had the employer. The Second 
Circuit reversed the Board a second time 
in NLRB v. American Tube Bending® and 
specifically stated that its decision in Bonwit 
Teller set aside the Board’s order to the 
extent that the Board had found it to be 
an unfair labor practice for the employer to 
address his employees on company time 
while refusing the same opportunity to 
the union. 

Nevertheless, the Board, by applying its 
theory of Section 7, continued to widen the 
split between itself and the Second Circuit 





% Marshall Field & Company, 98 NLRB 88 
(1952); Meier & Frank Company, 89 NLRB 1016 
(1950); J. L. Hudson Company, 67 NLRB 
1403 (1946); May Department Stores Company, 
59 NLRB 976 (1944). 

% 96 NLRB 608 (1951). See Spanbock, ‘‘Em- 
ployer Speechmaking,’’ 4 Labor Law Journal 
474 (July, 1953); Shair, ‘‘Is the Captive-Audi- 
ence Doctrine Back?’"’ 3 Labor Law Journal 
475 (July, 1952). 

* Babcock & Wilcox was affirmed. S ¢ 8 
Corrugated Paper Machinery Company was 
overruled only to the extent inconsistent with 
the Bonwit Teller case; therefore, S é S Corru- 
gated Paper Machinery Company still applies 
where there is no privileged rule involved. 

“1This argument is the logical extension of 
the argument that the emloyee has a right to 
determine for himself whether or not he will 
receive advice about organizationai matters and 
that the captive audience is a violation of this 
right. 

* Bonwit Teller, Inc. v. NLRB, 21 LABOR 
CaASEs { 67,025, 197 F. (2d) 640 (CA-2, 1952), 
cert. den., 345 U. S. 905. 

* Chief Judge Swan dissented on the theory 
that (1) the legislative history of Sec. 8(c) in 
declaring Clark Brothers to be todo restrictive 
declared that the employer was to have the 
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right to address a captive audience and (2) 
Sec. 8(c) is plainly drafted and contains no 
suggestion that the employer must accord a 
similar opportunity to the union. This latter 
is true irrespective of the type of no-solicitation 
rule involved. But query whether the legisiative 
history of Sec. 8(c) supports this argument. Re- 
call that Clark Brothers held that the captive 
audience was per se a violation of the act. 
Does it follow from the legislative history of 
Sec. 8(c) that a captive audience is never a 
factor to be considered ? 

44102 NLRB 1634 (1953). 

4523 LABOR CASES { 67,671, 205 F. (2d) 45 
(CA-2, 1953). For other circuits that considered 
the problem of the no-solicitation rule, see 
NLRB v. Monarch Machine Tool Company, 25 
LABOR CASES { 68,132, 210 F. (2d) 183 (CA-6, 
1954) (rule applicable to nonworking but paid 
lunch period held violative of act); NLRB v. 
Enid Cooperative Creamery Association, 15 
LABOR CASES { 64,712, 169 F. (2d) 986 (CA-10, 
1948) (no-solicitation rule not evidence of an 
unfair labor practice); NLRB v. Glenn L. Mar- 
tin-Nebraska Company, 8 LABOR CASES { 62,105, 
141 F. (2d) 371 (CCA-8, 1944) (discriminatory 
enforcement held violative of the act); NLRE 
v. William Davies Company, cited at footnote 6 
(factor to be considered). 
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position, and developed what became known 
as the Bonwit Teller doctrine.“ The Board 
ruled that the timing of a speech by an em- 
ployer so as to preclude the union from 
speaking to the employees, even if a request 
had not been made, was sufficient to set the 
election aside.“ It was not a defense that 
the union had conducted a vigorous cam- 
paign; * the employees still had a right to 
hear both sides under similar circumstances. 
Nor had the union waived its objections by 
proceeding with the election without first 
filing unfair labor practice charges.” How- 
ever, the union must have made a request to 
speak,” and the request must have been 
clear." If the union’s request was honored 
once, it need not be honored each time the 
employer speaks; the union does not have 
a right to the last word.” Nor did the 
union’s opportunity have to be exactly the 
same as the employer’s.™ 


The Board’s Bonwit Teller doctrine may 
be summarized as follows: If the employer 
desired to utilize company time and prop- 
erty to present his views, he used a privi- 
leged forum from which the employees have a 
right to hear both sides. If he denied the 
employees this equal opportunity, the denial 
interfered with their ability to make a free 
and informed choice.* The crux of the in- 


terference was the refusal of an equal oppor- 
tunity and not the content of the speech,” 


nor the fact that it was given to a captive 
audience,” nor even that there was a no- 
solicitation rule.” The Board’s position seems 
to be analogous to that of the Federal Com- 
munications Act,™ which requires that opposing 
political candiates be given equal radio time. 


New NLRB Doctrine 


In two important decisions, the Farmer 
Board has drastically revised the equal- 
opportunity doctrine. In the Livingston Shirt 
case™ the employer refused the union’s re- 
quest for an equal opportunity after speaking 
in violation of his own lawful no-solicitation 
rule. The Board held the employer’s refusal 
did not constitute an unfair labor practice. 
In subsequent cases applying Livingston Shirt, 
the Board has ruled that a speech to a 
captive audience is lawful if not made in 
violation of a privileged no-solicitation rule,” 
but once the employer violates his own 
privileged rule, then he must grant an equal 
opportunity ™ upon request of the union. 
The net result is a reaffirmation of the 
Second Circuit’s Bonwit Teller holding. 


In the Peerless Plywood Company case® 
the employer similarly refused the union’s 
request on the theory that he did not have 
a no-solicitation rule and, therefore, Bonwit 
Teller did not apply. The Board held that 
any speech to a captive audience during the 
24 hours immediately preceding an election 
is per se an interference and, therefore, the 
election would be set aside. The 24-hour rule, 
as the rule of the Peerless Plywood Company 
case is called, has been construed to include 
any speech given during the last 24 hours prior 
to an election to assembled employees on 
company time,” but does not apply to the 
workers’ nonworking time.“ The rule is 
mechanistic and is strictly enforced. The 
employer may speak to his employees about 
nonelection matters during this period, but 
he sustains a heavy burden of proof.* The 





% See Seamprufe, Inc., 103 NLRB 298 (1953); 
Stow Manufacturing Company, 103 NLRB 1280 
(1953); Grand Central Aircraft Company, 103 
NLRB 1114 (1953). 

4* Foreman & Clark, Inc., 101 NLRB 40 (1952) ; 
Cornell-Dubilier Electric Corporation, 101 NLRB 
1483 (1952); Hills Brothers Company, 100 NLRB 
964 (1952). 

# Onondaga Pottery Company, 100 NLRB 1143 
(1952). 

4 Great Atlantic & Pacific Tea Company, 101 
NLRB 1118 (1952); accord, Gastonia Weaving 
Company, 103 NLRB 1200 (1953); Aerovox Cor- 
poration, 102 NLRB 1526. (1953). But see Lib- 
eral Market, Inc., cited at footnote 33 (narrows 
Great Atlantic & Pacific Tea Company rule by a 
theory of remoteness). 

*® R. H. Osbrink Manufacturing Company, 104 
NLRB 42 (1953); Reeves Instrument Corpora- 
tion, 104 NLRB 610 (1953). 

5 Muter Company, 104 NLRB 1101 (1953); 
Silver Knit Hosiery Mills, Inc., 99 NLRB 422 
(1952). 

52 Snively Groves, Inc., 102 NLRB 1617 (1953). 

83 F. W. Woolworth Company, 105 NLRB, 
No. 20 (1953). 

5 National Screw & Manufacturing Company, 
101 NLRB 1360 (1952). 
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55 Silver Knit Hosiery Mills, Inc., cited at 
footnote 51. 

5% Biltmore Manufacturing Company, 97 NLRB 
905 (1951). 

5t Gruen Watch Company, 103 NLRB 3 (1953); 
case cited at footnote 56. 

58 48 Stat. 1088 (1934), 47 USC Sec. 315 (1952). 

59 107 NLRB, No. 109 (1953). 

® Cooper’s, Inc., 107 NLRB, No. 206 (1954). 

%| Deming Company, 107 NLRB, No. 233 
(1954); Johnston Lawnmower Corporation, 107 
NLRB, No. 217 (1954). 

® 107 NLRB, No. 106 (1953). 

8 Texas City Chemicals, Inc., 109 NLRB, No. 
13 (1954); Detergents, Inc., 107 NLRB, No. 225 
(1954). 

* Underwood Corporation, 108 NLRB, No. 199 
(1954); Fisher Grocery Company, 107 NLRB, 
No. 255 (1954). But compare South Bend White 
Laundry, 106 NLRB, No. 217 (1953). 

% Camp Milling Company, 109 NLRB, No. 
73 (1954); Fletcher-Hichman Company, 109 
NLRB, No. 24 (1954). 

® Ottenheimer Brothers Manufacturing Com- 
pany, 109 NLRB, No. 29 (1954); National Petro 
Chemicals Corporation, 107 NLRB, No. 330 
(1954). 
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The total number of employees 
throughout the Justice Department is 
about 30,000. 

—Herbert Brownell, Jr. 





period is computed on a calendar basis, not 
on a working-hour basis.“ The most im- 
portant feature of the rule is that it is a 
test wholly for setting aside an election and 
has nothing to do with unfair labor practices.” 


The position of the Board in making this 
revision in the equal-opportunity rule has 
been made clear by Chairman Farmer. The 
Board’s obligation is to enforce the Taft- 
Hartley Act “with scrupulous adherence to 
Congressional! intent,” and the new Board 
will make an independent appraisal of Con- 
gressional intent.” A strong argument can 
be made that the legislative history of Sec- 
tion 8(c) substantiates the result of the 
Farmer Board’s policy and, certainly, the 
Board, at least by its Livingston Shirt deci- 
sion, has followed judicial precedent. 


There are apparently two inconsistencies 
in the Board’s recent decisions. The first is 
found in Livingston Shirt and the cases con- 
struing it. In Livingston Shirt, the Board 
found by use of the plain-meaning rule of 
construction that Section 8(c) contained 
nothing to suggest that an employer’s right 
to speak freely was qualified by the exist- 
ence of any lawful no-solicitation rule. As 
a result, no unfair labor practice could be 
based on the employer’s administration of 
such a rule. 


Yet, in the cases construing Livingston 
Shirt, the Board took a different position. 
In situations where the employer was en- 
titled to a privileged no-solicitation rule be- 
cause of the nature of his business, he had 
to provide an equal opportunity to the union 


or commit an unfair labor practice. Section 
8(c) is, of course, as silent on privileged 
no-solicitation rules as it is on ordinary 
no-solicitation rules. 


The second inconsistency is found in the 
Board’s conflicting positions in Peerless Ply- 
wood and Livingston Shirt. In Peerless Ply- 
wood the Board said that the combined 
circumstances of employing company time 
for pre-election speeches and delivering such 
speeches on the eve of the election tended to 
destroy freedom of choice and to establish 
an atmosphere in which a free election 
could not be held; therefore, no speech could 
be made to a captive audience during the 
24 hours immediately preceding the elec- 
tion.” In contrast, the Board said, in Living- 
ston Shirt, that the employer’s constitutional 
right of free speech was limited only by the 
provisions of Section 8(c), which says noth- 
ing about a prohibition of free speech 
during this last 24-hour period. This incon- 
sistency may be reconciled by the General 
Shoe and Metropolitan Life Insurance cases, 
where the Board previously maintained that 
it may establish separate rules for testing 
complaints and election violations.“ But even 
the Board was not sure that consistency in 
this situation was a required virtue where 
equity would be sacrificed. 


However, this attempted reconciliation is 
not wholly satisfactory, for it admits the 
fundamental argument that the employer’s 
forum is the most effective forum and is 
charged with significance to and pressure 
upon the employee.” If the forum carries 
this significance, then the significance is a 
fact which exists not only during the last 
24 hours before the election, but always. It 
is this fact of industrial life that prompted 
the Senate subcommittee of the Committee 
on Labor and Public Welfare to recommend 
repeal of Section 8(c) following a study of 
the southern textile industry.” Yet, under 





% Sylvania Electric Products, Inc., 108 NLRB, 
No. 182 (1954). 

® Sparkletts Drinking Water Corporation, 107 
NLRB, No. 293 (1954); Nationally 'amous Mary 
Jane Shoes, 1097 NLRB, No. 284 (1954). Con- 
sequently, the Board applied the rule retro- 
actively. Banner Die Fixture Company, 107 
NLRB, No. 267 (1954); Cross Company, 107 
NLRB, No. 276 (1954); Hamilton Watch Com- 
pany, 107 NLRB, No. 321 (1954): Milton Oii 
Company, 107 NLRB, No. 326 (1954). 

* See NLRB Press Release No. 437 (January 
21. 1954). 

7” The effect of this is to limit Babcock & 
Wilcox by restoring the captive audience as a 
test of an unfair labor practice during the 24 
hours immediately preceding the election. 

™ The Board recognizes that calling the 
24-hour rule an administrative rule for conduct- 
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ing elections does not avoid the fact that this 
rule does interfere with the right of free 
speech. (Peerless Plywood.) 

72 For a clearer appraisal of this conflict, com- 
pare Babcock & Wilcox with Peerless Plywood. 

73 ‘One effect of this provision has been the 
stimulation and encouragement of ‘captive 
audiences’, a device used by employers to dis- 
courage self-organization and collective bargain- 
ing.’’ Hearings on Labor-Management Relations 
in the Southern Textile Industry, 82d Cong., 
1st Sess. (1951), cited by Mathews, Labor Rela- 
tions and the Law (1953), p. 594. For additional 
material on this particular problem, see Hear- 
ings on Labor Management Relations in the 
Southern Textile Manufacturing Industry, 81st 
Cong., 2d Sess., Pt. I and Pt. II (1950) (‘‘Ef- 
fects of the Taft-Hartley Act in the South- 
ern Textile Industry,’’ testimony of Isadore 
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Standards for wieners and beans, 
beans and wieners.—In the former, 
the percentage of wieners shall be 
not less than 25. In the latter, the 
percentage shall be not less than 
10.—Amendment of July 21, 1955, 
to the Canadian Food and Drugs Act. 





the Board’s position at present, the union 
is given relief only during the last 24 hours. 


As discussed above, the Second Circuit in 
the Bonwit Teller case believed equity de- 
manded that an employer grant the union’s 
request for an equal opportunity to use the 
company forum to reply to the employer’s 
views when the employer had a privileged 
no-solicitation rule. Chief Judge Swan dis- 
sented from this position on the basis that 
Section 8(c) in no way suggested that the 
employer’s right of free speech is qualified 
by such a rule. The Sixth Circuit, in NLRB 
v. F. W. Woolworth Company, followed this 
dissent and refused to apply the Bonwit 
Teller doctrine. The virtue of this theory is 
that it avoids the apparent inconsistencies 
in the Second Circuit’s position which are 
the same as those in the Farmer Board 
position discussed above. For example, if 
the employer had made no speech, his par- 
tial exclusion of the union from the premises 
would be perfectly proper under the privi- 
leged no-solicitation rule, and the content 
of the employer’s speech may have been 
perfectly lawful and properly given. But 
these two lawful acts together, according to 
the Second Circuit, constitute an unlawful 
act. Therefore, “To compel the employer, 
if he exercises his right of free speech, to 
accord, not to employees on their free time 

but to union representatives a similar 
opportunity in working time, limits the appli- 
cation of the freedom of speech provision 
in Section 8(c).” 


The concurring opinion in the Woolworth 
case points out that discrimination against 
a union is not unlawful in itself. It must be 
an unlawful interference within Section 8(a) 
(1). Therefore, though discriminatory en- 
forcement of a no-solicitation rule is dis- 
crimination against the union, it is not the 
type of discrimination intended by Congress 
to be unlawful. Consequently, a lawful, 
privileged no-solicitation rule should not 
change the result.” 


Conflict 


There is a clear conflict in the circuits and 
between the Board and the Sixth Circuit. 
This author believes the United States Su- 
preme Court should affirm the Second Cir- 
cuit’s position. 

The issue for the Court may be stated 
several ways. May the employer be per- 
mitted an exception to the rule of Republic 
Aviation and thereby have the benefit of a 
privileged no-solicitation rule, and then pro- 
ceed to violate his own rule to carry out an 
antiunion campaign? When the court told 
the employer that he must permit the union 
to have access to his property and employees 
during nonworking hours, the court also 
gave the union a right to enter the com- 
pany’s property. When the Board limited 
the union to certain specified areas of com- 
pany property due to the nature of the 
business, the Board limited the union’s right 
of access. At the same time, the Board 
guaranteed the employer that his retail busi- 
ness would not be disrupted by union activity. 
In addition, the Board made it plain that 
the union still had a limited right of access. 
Is it fair to limit the union’s right of access 
because of the nature of the employer’s 
business and then allow the employer to 
abuse his concomitant privilege? 

The answer seems to lie in the general 
purpose and philosophy of the Taft-Hartley 
Act. The purpose of the Wagner Act was 
to assist labor in its organizational campaign 





(Footnote 73 continued) 

Katz, general counsel, TWUA (CIO)). See also 
Yale Law Journal note cited at footnote 23. 
Others recommending that Sec. 8(c) be amended 
or repealed are Mittenthal, work cited at foot- 
note 22, at p. 146; Elkouri, ‘‘Employer Free 
Speech,’’ 4 Labor Law Journal 78 (February, 
1953); Wyle and Englander, ‘‘ ‘Free Speech’ 
or Lawful Coercion?’’ 5 Labor Law Journal 270 
(April, 1954); Cohen, ‘‘Labor, Taft-Hartley and 
the Proposed Amendments,’’ 5 Labor Law Jour- 
nal 391, 404 (June, 1954); Note, 27 St. John’s 
Law Review 296, 302 (1953). 

%* This author believes that the rights of free 
speech and free use of private property are 
inextricably bound together and that a ruling 
that affects private property limits free speech 
in the situation where there is a privileged 
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no-solicitation rule. In the situation of a retail 
store the employer is given this choice: (1) 
permit the union to solicit as in any other case 
—that is, anywhere on the company property 
including the selling floors during nonworking 
time—and preserving his right of free speech 
as it would exist under normal conditions; or 
(2) have the privilege of limiting the union’s 
right of access, but giving up his right to 
speak as before. Thus, those who emphasize the 
protection of property rights while contending 
free speech is not the issue are in fact affecting 
employer free speech. Whether or not this 
infringement of free speech is too small to be 
protected in light of the policy of the National 
Labor Relations Act is a question that Congress 
should resolve. 
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so that it could obtain enough power to 
bargain with management on approximately 
an equal basis. The purpose was to let labor 
and management fight it out within the 
framework of the laissez-faire economic sys- 
tem as we know it. Both were left to eco- 
nomic self-help in contrast to the continental 
system™ of a highly regulated labor-man- 
agement relationship where a collective bar- 
gaining contract is the exception rather than 
the rule. The Taft-Hartley Act, while it 
may have taken away some of the benefits 
of union organization like the closed shop, 
and clarified the right not to be organized, 
did not amend the basic philosophy of the 
Wagner Act.” 


Consequently, if the premise is accepted 
that the purpose of the act is to achieve 
equality between labor and management, it 
seems to follow that they must be given an 
equal opportunity to express their views. 
In the final analysis, the plant or store 
becomes more than just the most effective 
forum in the struggle for equality between 
these protagonists. It is a forum that gives 
to the speaker eminent prestige. It is this 
factor that is all important to the worker. 


From this it follows that perhaps from 
labor’s point of view Republic Aviation was 
not a forward-looking decision at all. To 
the contrary, it may have been a restrictive 
decision, for while it gave the union access 
to the employer’s property during nonwork- 
ing hours, at the same time it permitted the 
employer to argue successfully that labor 
bargained away its right to request an equal 
opportunity to address the employees on 
company time. In this way, labor may have 
lost a great prestige factor in all situations 
except the retail sales business. 


Thus, the issue here is much broader than 
a construction of Section 8(c). It goes to 
the very heart of the philosophy of our 
labor legislation. Contrary to the thinking 
of the Sixth Circuit, the analogy to be 
drawn from the Federal Communications 
Act is very pertinent. The speaker from the 
plant forum is analogous to the political 
candidate speaking over the radio. As the 
opponent of the latter has a right to answer, 
so the opponent of the former should have 
the right to answer—and to answer from 
the same forum. [The End] 





7% See Mathews, work cited at footnote 73, at 
pp. 63-89. 


76 But see Macaluso, ‘‘The N. L. R. B. ‘Opens 
the Union’ Taft-Hartley Style,’’ 36 Cornell Law 
Quarterly 443 (1951). 
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we not expect continual upheavals in union- 
management relations because of frequent 
changes in what must (or must not) be 
written into labor contracts? 

A third result would be increased political 
activity by unions and management alike. 
We have already witnessed a step-up in 
union political activity within the past 20 
years. Today, the power of the labor move- 
ment rests heavily upon favorable labor 
legislation, and unions must necessarily be 
concerned with the labor policies of those 
in power both in Congress and in the White 
House. This activity would be more vigorous 
if the terms of labor agreements were legis- 
lated. Indeed, our unions would probably 
relegate collective bargaining to second place 
and put prime emphasis upon political 
activity. The same argument is applicable 
to management behavior. 

Finally, there is the likelihood that such 
regulation would lead to government con- 
trol over wages and prices. This could arise 


in a period of inflation if the public believed 
higher wages caused higher prices.’ Then, 
when wages were regulated, it would also 
be necessary to regulate prices, for how 
could wage earners be asked to forego 
wage increases if prices were rising? Such 
a policy would mean the end of free collec- 
tive bargaining and would be a major build- 
ing block for a collectivist social structure. 


It is not necessary to regulate labor con- 
tract provisions to effect reform in labor- 
management relations. If abuses and excesses 
are evident upon the part of either party, 
legislation can be directed at these organiza- 
tions, not at their attempt to find a common 
solution to their individual problems. A 
sharp line should be drawn between these 
alternative types of regulation. Only on 
one side of that line can free collective bar- 
gaining prevail. It is worth preserving, as 
is any institution which provides a satis- 
factory answer to a major social problem. 


[The End] 





%In the years of rising prices, following 1946, 
discussion of a national wage policy became com- 
mon among students of labor economics. 
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| he IS ELEMENTARY that collective 
bargaining is a continuing process. Agree- 
ment on contract terms does not end the 
need for cooperativeness between a union 
and an employer. Disputes can, and fre- 
quently do, arise thereafter. The best way 
to cope with such difficulties is to anticipate 
them at the time the contract is drawn 
and to provide for their settlement with an 
arbitration clause. 


Even an arbitration arrangement will not 
guarantee a smooth relationship. Men will 
lose their tempers no matter what a contract 
says, as a recent case illustrates. 


In W. L. Mead, Inc., 5 CCH Lazor Law 
Reports (4th Ed.) ¥ 53,162, 113 NLRB, No. 
109, the employer and union were parties 
to an agreement which contained the fol- 
lowing clause: 


“Should any dispute, grievance or com- 
plaint arise during the life of this agreement 
which the Business Representative fails to 
adjust, the dispute, grievance or complaint 
shall be referred to the Arbitration Panel, 
which Panel shall be the exclusive means 
of adjudicating all matters.” 


A controversy arose between the company 
manager and the union business agent. 
They disagreed on the duties and working 
hours of a truck driver. A heated argument 
began. Seeing no chance of reaching a 
settlement, the manager proposed to submit 
the fSsue to the arbitration panel. The 
union man refused. “Using intemperate lan- 
guage,” the NLRB said, “he made it clear 
that he was going to handle the matter 
himself and forthwith translated his words 
into action by calling the employees out on 
strike.” Twenty employees walked off the 
job and established a picket line. The next 
day the strikers were paid in full and dis- 
charged. Later, when the union offered to 
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return the men to work, the company agreed 
to take most, but not all, of them. The 
strike continued, and the union filed unfair 
labor practice charges against the com- 
pany with the NLRB. 


The arbitration panel served other em- 
ployers as well as the one in the case. 
On the day before the strike, the panel had 
recessed because of a controversy over the 
acceptability of certain employer members 
in another company’s case. The panel did 
not reconvene until several weeks later. 


In presenting the case against the em- 
ployer, the NLRB general counsel used 
this incident to show justification for the 
union agent’s refusal to submit the truck- 
driver dispute to arbitration. Since there 
was no arbitration panel in session, he 
contended, the strike was a proper self-help 
measure. 


The Board was not convinced. The union 
agent could not have known that the panel 
would not be in session for several weeks, 
it reasoned. Therefore, the strike could not 
have been called because of the panel’s 
recess. The argument was rejected because 
it was founded on hindsight. 


The choice of immediate strike action by 
the union was unjustified, the Board con- 
cluded. 


At that point in its reasoning, the Board 
was faced with the most important issue 
in the case: When a union summarily calls 
a strike in violation of the arbitration clause 
in its contract, may the employer lawfully 
discharge the strikers? 


Yes, the Board decided. 


The trial examiner, who had ruled in 
favor of the strikers, was reversed. The 
examiner had based his decision on Section 
13 of the National Labor Relations Act, 
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which provides: “Nothing in this Act, ex- 
cept as specifically provided for herein, 
shall be construed so as either to interfere 
with or impede or diminish in any way the 
right to strike, or to affect the limitations 
or qualifications on that right.” Since a 
no-strike clause did not appear in the con- 
tract, the examiner concluded that the workers 
were entitled to reinstatement, because the 
strike was protected by the statute. 


The Board found that the statute did not 
protect the strike. It said: 


“The language of the Act, its declaration 
of policy and its legislative history make 
it very clear that the bargaining duty placed 
upon employers and labor organizations has 
for its purpose the making of collective bar- 
gaining agreements which should be binding 
upon the parties and employees. There can 
be no question but that in the case before 
us the grievance and arbitration clause in 
the collective bargaining contract . is a 
material provision of that agreement. It is 
equally clear that under its terms the parties 
were obligated to refer grievance disputes 
to the Arbitration Panel and precluded 
them from using any other means for 
their resolution. Thus the agreement 
provides that disputes, grievances and com- 
plaints ‘shall’ be referred to the Arbitration 
Panel, and that the Panel shall be the ‘ex- 
clusive’ means of adjudicating all matters. 
This language of the contract is clear and 
unambiguous on its face and therefore the 
Trial Examiner correctly rejected parole 
evidence offered by the General Counsel 
intended to show a contrary meaning. Con- 
trary to the Trial Examiner, therefore, we 
find that [the contract] by its lan- 
guage excluded any other means but arbi- 
tration for the resolution of disputes, par- 
ticularly unilateral action by any party.... 


“Every encouragement should be given 
to the making and enforcement of such 
clauses. But, if employees may effectively 
call upon the Board to protect them when 
they arbitrarily breach clear and binding 
arbitration clauses of this kind, and turn 
to the use of economic force for the settle- 
ment of grievances rather than to the con- 
tractual, quasi-judicial procedure, the effect 
will be to discourage the making of, and 
the adherence to, contractual arbitration 
procedures. To hold that a strike in fur- 
therance of such a material breach of a clear 
and binding contractual arbitration clause 
is to be protected by this Board would be 
contrary to the labor policy embodied in 
the National Labor Relations Act as inter- 
preted by the Courts of Appeals and the 
Supreme Court.” 
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Result: The discharge of the strikers was 
lawful. 


Significance of employer innocence.—One 
way of looking at the Mead case is that it 
equates an arbitration clause to a promise 
not to strike. But, if this is true, it may be 
a rule confined to the Mead factual situation. 
There was a complete absence of antiunion 
animus. No employer unfair labor practice 
was present or even suggested. 


The rule of the case appears to be as fol- 
lows: An employer may lawfully discharge 
workers who participate in an economic 
strike to win a dispute in breach of a con- 
tract providing compulsory and exclusive 
grievance and arbitration machinery. 


Arbitration Clause 
Survives Defects 


An arbitration clause is valid even though 
the agreement in which it appears contains 
an unlawful union security clause and the 
contracting union is not in compliance with 
the non-Communist affidavit provisions of 
the National Labor Relations Act. Such 
defects do not make a labor contract invalid 
where it contains a saving clause and the 
union has subsequently complied with the 
affidavit requirements. The New York 
Supreme Court reached this decision in a 
recent case.—Aaronson Brothers Paper Cor- 
poration v. Fishko, 28 Lasor Cases { 69,425. 


An interstate employer allegedly fired all 
employees belonging to the contracting 
union and offered them reinstatement if 
they would join a rival union. He was 
accused of repudiating the contract and 
reaching an agreement with the rival. Both 
unions filed unfair labor practice ‘charges 
with the National Labor Relations Board. 


The contracting union meanwhile served 
notice of intention to arbitrate separate, and 
different, charges that the employer had 
breached the contract. 


The employer and the rival union filed 
suit in the New York court asking for a 
stay of arbitration, charging (1) the con- 
tracting union’s noncompliance, (2) the il- 
legal union security clause and (3) the ex- 
clusive jurisdiction of the National Labor 
Relations Board to determine the validity 
and enforceability of the agreement. 


The stay was refused. The third conten- 
tion was answered by the court as follows: 
“The instant arbitration relates to subjects 
of which the Board does not possess exclu- 
sive, or indeed any, jurisdiction.” 
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geen talented every big union is an 
employer. One of the most important 
purposes of the National Labor Relations 
Act is to protect employees from employer 
unfair labor practices. From 1935, when 
the Wagner Act was passed, until 1947, the 
date of Taft-Hartley’s enactment, that was 
one of the most important purposes of the 
law. Did Congress intend this protection 
to extend to labor union employees? 


A clue to the answer can be found in the 
NLRA definition of employer in Section 
2(2): “The term ‘employer’ . . . shall not 
include . . . any labor organization (other 
than when acting as an employer) . . a 


It is well established that a union under- 
taking a commercial venture is an employer 
within the meaning of the act. A more 
difficult question is presented in determin- 
ing whether a union in its normal bargain- 
ing role is an employer under the act as 
to those employees who work for the union. 


For the first time in its 20-year history, 
the National Labor Relations Board decided 
this question on August 25, in Oregon 
Teamsters’ Security Plan Office, 5 CCH 
Lasor Law Reports (4th Ed.) § 53,158, 113 
NLRB, No. 111. 


The result of the case may be simply 
stated: The NLRB will not take jurisdic- 
tion over unions to determine whether they 
have, in their normal bargaining role, com- 
mitted unfair labor practices against their 
own employees. The reasoning toward this 
rule is complex, and the Board split three 
ways. The case drew considerable com- 
ment in the press, most of it critical of the 
Board. Much of it was based on lay logic 
rather than law. Practically none of it 
recognized the fact that Board members 
are experts interpreting a highly technical 
statute as best they can. 
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Stripped of detail, the facts of the case 
were as follows: A number of locals of the 
Teamsters’ Union owned and were the sole 
occupants of an office building, except for 
a Security Plan Office, which administered 
18 trust funds between various Teamsters’ 
locals and employers in several states. The 
latter office had a staff of clerical employees. 
Some of these workers were active in a 
local of the Office Employees International 
Union (OEIUV), not directly connected with 
the Teamsters. They were discharged, al- 
legedly for their OEIU activity and for the 
further reason that they had honored NLRB 
subpoenas in another case and had refused 
to perjure themselves when testifying be- 
fore the Board. 


The charges, if true, were flagrant vio- 
lations of the employees’ rights. In January, 
1955, an NLRB trial examiner found that 
they were true. He recommended issuance 
of a cease-and-desist order, plus reinstate- 
ment of the discharged workers with back 
pay. 

The Board, in refusing to take jurisdic- 
tion over the dispute, did not go into the 
merits. 


Chairman Farmer and Member Peterson 
were agreed in the prevailing opinion. Mem- 
ber Murdock concurred in the result but 
gave separate reasons for it. Members Rod- 
gers and Leedom dissented sharply. 


The Farmer-Peterson opinion is the most 
difficult to follow of the three. They broke 
the question down into three principal 
issues. 


(1) Are labor organizations “employers” 
under the act with ‘respect to their own 
employees? 


Yes. They agreed with the trial examiner 
that, insofar as the definition of “employer” 
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in the act is concerned, unions are covered 
the same as other employers. 

(2) Does the NLRB have power to de- 
cide disputes between unions and their own 
employees? 

Yes, if 
commerce. 


their activities affect interstate 

(3) Would it effectuate the policies of the 
act for the Board to take jurisdiction over 
a union-employer as such? 

No. 

The prevailing opinion explains the an- 
swer to the third issue in some detail. The 
statute exempts nonprofit hospitals. The 
Board has, “with legislative approval,” ex- 
tended this exemption to all nonprofit em- 
ployers, except “in exceptional circumstances 
and in connection with purely commercial 
activities of such organizations.” The ac- 
tivities of the Teamsters involved in the 
case were “directed to advancement of 
employee interests [and] not substantial 


engagement in a commercial venture within 
the contemplation of the Board’s jurisdic- 
tional principles for nonprofit employers.” 


It was concluded that the case had to 
come under the nonprofit standard or none, 
because a union-employer did not fit any 
other category under the Board’s juris- 
dictional yardsticks. The opinion said: 


“The Board’s overall jurisdictional plan 
takes cognizance of different types of em- 
ployer operations. There are, for example, 
different standards for manufacturing com- 
panies, public utilities, transportation com- 
panies, and others. We do not believe that 
labor organizations, which, when engaged 
in their primary function of advancing em- 
ployee welfare, as institutions unto themselves 
within the framework of this country’s eco- 
nomic scheme, should be made subject to 
any of the standards originated for business 
organizations. Accordingly, we would, at 
least, require for labor organizations as 
employers the establishment of a jurisdic- 
tional standard contemplating the singular 
characteristics of their institutional opera- 
tions. In presenting this case for Board 
determination the General Counsel failed 
to suggest any such standard.” 


The dissent—The Rodgers-Leedom dis- 
sent begins with the following potent lan- 
guage: “We believe such decision achieves 
a paradoxical and unwarranted result in 
permitting labor unions to deny to their 
own employees the very rights and privi- 
leges which unions have so vigorously ad- 
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vocated and won for the employees of 
others. Labor unions are now free to flout 
the very statutory provisions which they 
ardently championed, and which have been 
hailed as the Magna Charta of labor.” 


Later they pointed out that the gravity of 
the offenses charged “cast grave doubt on 
the validity of any tacit assumption by the 
majority that employees of labor unions do 
not need the protection of the Act.” 


Recognizing that the Board had broad 
power to fix jurisdictional standards, the 
dissenters quoted language from the act’s 
legislative history tending to show that 
Congress desired the exercise of power over 
unions in their role as employer. 


Finally, they attacked the majority’s find- 
ing that the Security Plan Office was “non- 
commercial.” Operations of the office in 
the insurance field, it was said, brought the 
entity within the Board rule for taking jur- 
isdiction over nonprofit fraternal organizations 
in the insurance business. 


The Murdock view.—Member Murdock, 
as noted above, agreed with the prevailing 
opinion as to result but not as to reasoning. 
He took the position that Congress simply 
did not intend, either under the Wagner 
Act or the Taft-Hartley Act, “to regulate 
unions in relation to their own ordinary 
employees.” He found language in the 
legislative history of the acts, other than 
that cited by the dissenters, to support his 
view. 

(The definition of employer in the Fair 
Labor Standards Act, insofar as labor or- 
ganizations are concerned, is identical with 
that in the Taft-Hartley Act. The Wage- 
Hour Administrator of the United States 
Department of Labor ruled in 1940 that a 
voluntary association of employees, or- 
ganized to obtain: group insurance for its 
members, was an employer within the mean- 
ing of the FLSA definition.) 


Who was right?—Any of the three opin- 
ions, .if references to the others were re- 
moved, would appear to be sound. But 
since they do contain interlocking contra- 
dictions, the temptation to take sides is 
strong. Editorials in the press tended to 
agree strongly with the Rodgers-Leedom 
dissent. This is understandable. Assum- 
ing that the charges against the union 
involved were true—the only position from 
which the full impact of the question on the 
lay mind can be reached—it is injurious to 
one’s sense of justice and order to let the 
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offenders off the hook, so long as there was 
any way in which the Board could have 
brought them to task. From one point of 
view, it is easy to see the infuriating aspect 
of the Board’s finding that it could but would 
not take jurisdiction. 


There are at least two difficulties with 
this reasoning from the legal point of 
view. One is that it tends to make the 
Board’s jurisdiction depend upon the seri- 
ousness of the offenses alleged—a thing 
the dissenters said they were not contend- 
ing. The Taft-Hartley Act’s purpose is to 
protect the public interest, not to punish 
wrongdoers. 


The second difficulty is that it asks the 
Board to bend its jurisdictional yardsticks 
to accommodate particular situations, or to 
withdraw them when they exclude cases 
which the act’s legislative history tends to 
show that Congress wanted decided. 


There was a pained outcry from organ- 
ized labor when the Board ruled in Miami 
Beach Hotel Association, 5 CCH Lasor Law 
Reports (4th Ed.) § 53,170, an administra- 
tive decision dated August 26, 1955, that 
it would not take jurisdiction over the hotel 
industry, regardless. of its impact on com- 
merce. The only reason the Board gave 
or needed to give was that it “would not 
effectuate the policies of the Act to assert 
jurisdiction.” It refused to change a policy 
that had been effect since 1935. The fact 
that wholesale unfair labor practices might 
be committed in an industry which has been 
described as the sixth largest in the nation 
was beside the point. 


The facts in the Miami Beach Hotel case 
and the Oregon Teamsters case are very 
different. But they have in common the factor 
of the Board’s refusal to enforce the rights 
guaranteed in Section 7 to groups of em- 
ployees. Objective observers could find in- 
consistency in a position which would laud 
the Board’s refusal of jurisdiction in the 
case where the employees were allegedly 
wronged by employers and condemn it in 
the case where the employees were allegedly 
wronged by unions. 


The dissenters in the Oregon Teamsters 
case explain the difference between the 
cases by references to legislative history. 
But, as the Murdock opinion indicates, it 
is possible to prove both sides of the ques- 
tion by quoting legislative history. 


The New York Times editorial on the 
Oregon Teamsters case, agreeing with the 
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dissenters, deplores the fact that the Board 
has limited its jurisdiction by refusing to 
act in cases involving nonprofit entities. 
“Has the board any right to do so?” the 
editorial asks. The simple answer to that 
is “yes,” according to the present state 
of the law. 

The furor raised by the Oregon Teamsters 
case appears to have been caused by con- 
fusion between the state of the law as it 
ought to be and as it ts. 


The Board’s jurisdictional policies are, to 
some extent, arbitrary. Some or all of them 
are open to fair attack. Indeed, the pro- 
priety of the Board’s refusal to handle any 
case which Congress gave it power to de- 
cide can be fairly brought into question, as 
the Times seems to have done. 


The Times editorial quotes from Section 
2(2) of the act—‘“any labor organization 
(other than when acting as an employer)” 
—and concludes that this language “de- 
stroys the validity” of the majority position 
in Oregon Teamsters. It is difficult to see 
how the conclusion grows out of the prem- 
ise, especially since the Farmer-Peterson 
opinion agrees that unions are employers 
under the act with respect to their own 
employees. 


If the Times is right, then the Board 
should not be allowed to refuse jurisdiction 
over any case it has power to decide. 


Criticism, however volatile and partisan, 
of the Board’s expertise is healthy, desir- 
able; carping at its motives is merely cyni- 
cal. Argument as to its authority should 
be directed at the courts and the Congress. 


It seems sound to conclude that all three 
opinions were “right.” Able, honorable men 
disagreed, as such men often do. Perhaps 
at another time another opinion will prevail. 
That is the way the system works. 


GM-UAW Union Shop Pact 
Held Lawful in Indiana 


Employees of the General Motors Cor- 
poration’s Indiana plants who are not mem- 
bers of the CIO United Auto Workers must 
“join the union” or lose their jobs, accord- 
ing to Smith v. General Motors Corporation, 
28 Lapor Cases { 69,445 (Ind. Super. Ct.), 
a decision handed down August 17. In this 
context, “join the union” means that the 
employees will have to associate with the 
UAW-CIO at least to the extent of paying 
initiation fees and dues. (See the article by 
Father Toner in this: JourRNAL. ) 
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The ruling drew nation-wide attention, 
because of the current interest in right-to- 
work laws. The contract which GM signed 
with the UAW on June 12 provided, for 
the first time, for a union shop. The ap- 
plicable clause reads in part as follows: 


“An employee who is not a member of the 
Union at the time this Agreement becomes 
effective shall become a member of the 
Union within 60 days after the thirtieth 
(30th) day following the effective date of 
this agreement and shall remain a 
member of the Union, to the extent of pay- 
ing an initiation fee and the membership 
dues uniformly required as a condition of 
acquiring or retaining membership in the 
Union . . . for the duration of this Agree- 
ment [except] in any state which 
prohibits, or otherwise makes unlawful, 
membership in a labor organization as a 
condition of employment.” 


The plain meaning of that clause is that, 
except in right-to-work-law states, a GM 
employee must join the union to keep his 
job. Indiana has no right-to-work law. Sev- 
eral attempts to enact one have failed in the 
state legislature. 


Despite this apparently pat situation, an 
attempt is being made by a number of GM 
workers in Indiana plants to stay out of 
the UAW. At first glance, it would appear 
that they did not have much of a chance 
to succeed. A closer look reveals that their 
claim is neither frivolous nor necessarily 
destined to fail. And this is so despite the 
adverse decision in the case by the lower 
court. 


Most discussions of the Smith case have 
been based on emotion. Commentators have 
taken sides depending upon whether they 
favor or oppose right-to-work laws. Ac- 
tually the issue is much simpler than that. 
Indiana law either does or does not forbid 
union shop contracts. If it does, the non- 
union GM workers should win their case; 
if not, they should lose. 


As mentioned above, Indiana does not 
have a right-to-work law, as such. Also, 
it does not have a labor relations act which 
could be termed a “little Taft-Hartley law.” 
But it does have a statute which lends strong 
support to the GM workers’ case. The 1933 
Anti-Injunction Act, Section 40-502, Burns 
Indiana Statutes, 1952 Replacement, con- 
tains the following declaration of public policy : 

“Whereas, under prevailing economic con- 
ditions, developed with the aid of govern- 
mental authority for owners of property to 
organize in the corporate and other forms 
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of ownership associations, the individual un- 
organized worker is commonly helpless to 
exercise actual liberty of contract and to 
protect his freedom of labor, and thereby 
to obtain acceptable terms and conditions 
of employment, wherefore, though he should 
be free to decline to associate with his 
fellows, it is necessary that he have full 
freedom of association, self-organization, and 
designation of representatives of his own 
choosing, to negotiate the terms and con- 
ditions of his employment, and that he shall 
be free from interference, restraint, or co- 
ercion of employers of labor, or their agents, 
in the designation of such representatives 
or in self-organization or in other concerted 
activities for the purpose of collective bar- 
gaining or other mutual aid or protection. . ..” 


Two points in that section bear on the 
question of the validity of a union shop 
contract. For one thing, no worker covered 
by a union shop contract is. “free to decline 
to associate with his fellows.” For another, 
it may be contended that an employer who 
succumbs to union pressure to agree to a 
union shop contract has run afoul of the 
“anterference, restraint, or coercion” pro- 
hibition. 

The court which decided the Smith case 
issued only a statement of “special findings 
of fact,” on the basis of which it dismissed 
the nonunion workers’ petition. It did not 
discuss the statute on which they relied. 


It could be reasonably argued that the 
statute was not intended to ban union 
security contracts. But an answer to that 
argument may be found in the cases con- 
struing the law. 


In Roth v. Local Union No. 1460, Retail 
Clerks Union, 2 Lazor Cases {§ 18,509, 24 
N. E. (2d) 280, a 1939 case, the Indiana 
Supreme Court made some relevant state- 
ments. The case involved picketing of a 
Hammond grocery for the purpose of forc- 
ing the grocer to sign a closed shop agree- 
ment with the union covering his three 
employees. A trial court enjoined the picketing 
and the supreme court affirmed. The opin- 
ion said: 

“The [Anti-Injunction] statute here under 
consideration declares that it is the public 
policy of this state that the individual un- 
organized worker shall be free to decline 
to associate with his fellows and that he 
shall be free from interference, restraint, or 
coercion on the part of his employer. This 
must mean that no labor union may demand 
that an employer require his employee to 
join such union, because no employer has 
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the right to require an employee to join or 
refrain from joining a labor union. Any 
person or group which undertakes to coerce 
an employer to do that which is contrary 
to the express public policy of this state 
thereby undertakes to compel the perform- 
ance of an unlawful act.” 


That interpretation of the statute seems 
to indicate that the Indiana Supreme Court 
considers union security agreements to be 
outlawed. The decision was reversed on 
other grounds in 3 Lapor Cases { 69,307, 
31 N. E. (2d) 986 (1941), and a contrary 
view on the whole picketing issue was ex- 
pressed in Local No. 1460, Retail Clerks 
Union v. Peaker, 7 Lasor Cases { 61,963, 
51 N. E. (2d) 628 (1943), but neither of 
these cases robs the above-quoted interpre- 
tation of its punch. 


The attorney in the Smith case, George 
Rose of Indianapolis, has stated that it will 
be appealed. If the Indiana Supreme Court 
clings to its 1939 interpretation of the Anti- 
Injunction Act, he may succeed. 


What would be the practical result if the 
Indiana Supreme Court ruled that the GM 
union shop contract was unenforceable in 
Indiana? Newspaper reports during the 
Smith trial indicated that counsel for the 
company predicted chaos. It is true that 
such a decision could invalidate hundreds 
of union shop agreements throughout the 
state. But, for GM, the result would be 
the same as though the Indiana legislature 
had passed a right-to-work law. The pre- 
June 12 status quo would continue insofar 
as the nonunion GM workers are concerned. 


The Smith case is not like a recent one 
in Ohio (Grimes & Hauer, Inc. v. Pollock, 
28 Lasor Cases {69,245 (1955)), in which 
it was unsuccessfully contended before the 
state supreme court that the state had a 
common law right-to-work law. Rather the 
contention in Smith is that Indiana had a 
right-to-work law on its books all the time, 
since 1933, perhaps without realizing it. 


No question of conflict between federal 
and state jurisdiction is involved in the case. 
Section 14(b) of the National Labor Rela- 
tions Act clearly authorizes states to forbid 
union security agreements which the federal 
law permits. 


The fact that the Indiana Supreme Court’s 
first decision in the Roth case has passed 
its sixteenth birthday is no indication that 
the court has changed its mind. This can 
be illustrated by looking at a statement by 
the Illinois Supreme Court in Heimgaertner 
v. Benjamin Electric Manufacturing Company, 
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28 Lapor Cases {[ 69,222 (1955), where it 
followed a 30-year-old precedent: 


“Time, we believe, has served only to 
strengthen the logic in our earlier opinion. 
f Such a decision cannot be lightly 
ignored. Although the doctrine of stare 
decisis is not inviolable, our judicial system 
demands that it be overturned only on the 
showing of good cause. We are of the 
opinion that such has not been shown in 
this case.” 

Will GM and the UAW be able to show 
good enough cause to overturn stare decisis 
in the Smith case? 


Union Prerogatives 


The unfair labor practice of “refusal to 
bargain” is described in the Taft-Hartley 
Act as failure by an employer or a union 
“to confer in good faith with respect to 
wages, hours, and other terms and condi- 
tions of employment.” 


Within that rule, either party may sug- 
gest anything it wishes for inclusion in the 
agreement, provided only that it acts in 
good faith. Thus, an employer might wish 
all employees to dye their hair red, or a 
union might ask for embroidered doilies 
under the cuspidors. “Refusal to bargain” 
enters the picture only when a party con- 
ditions agreement upon such an off-beat 
proposal, or breaks off negotiations because 
of its rejection by the other party. Bar- 
gaining to the point of impasse is permitted 
only on proposals included within the stat- 
utory phrase “terms and conditions of 
employment,” as determined by the National 
Labor Relations Board or the courts. 


Even on subjects within the statutory ob- 
ligation, neither party has to agree to any 
proposal. The law merely requires that 
they bargain in good faith on such subjects. 
“Refusal to bargain” results when a party 
does not negotiate in good faith on an ob- 
ligatory proposal, or when it causes an 
impasse by insistence upon a nonobligatory 
proposal. 

An example of a proposal on which bar- 
gaining is required is a no-strike clause. 
When an employer asks for inclusion of 
such a clause in the agreement, the union 
may lawfully agree to it or refuse to accept 
it. But if the union breaks off negotiations 
because the employer refuses to withdraw 
it, it would ordinarily be subject to a find- 
ing that it had unlawfully refused to bargain. 

The phrase “terms and conditions of em- 
ployment” is not easily defined, and there 


727 





is a twilight zone in which it is difficult to 
tell whether or not a proposal falls within 
the scope of the statute. Two recent NLRB 
cases present situations within this category. 


In Borg-Warner Corporation, 5 CCH Lazpor 
Law Reports (4th Ed.) { 53,168, 113 NLRB, 
No. 120, the employer was found to have 
refused to bargain. He had proposed a 
clause under which the union would have 
been prohibited from calling a strike or 
from amending, modifying or terminating 
the agreement, unless it had the approval 
of a majority of both union and nonunion 
employees determined in an election by 
secret ballot. 


The proposal was made in good faith. 
The employer explained that it was a means 
of finding out whether management was 
doing a good job. If a majority of the em- 
ployees opposed the employer’s position, it 
would indicate that management ought to 
re-examine that position. If a majority did 
not oppose, it would be a good indication 
that management was right. 

The employer refused to retreat from 
its demand, and the union broke off negoti- 
ations and filed a refusal-to-bargain charge 
with the NLRB. 


The case turned on the question of whether 


or not the ballot proposal was one covered 
by the phrase “terms and conditions of 


employment.” If it was, the employer was 
within his rights. If it was not, he had 
unlawfully refused to bargain by insisting 
on it to the point of impasse. 


The United States Court of Appeals for 
the Seventh Circuit decided a case squarely 
in point in 1954—Allis-Chalmers Manufac- 
turing Company v. NLRB, 25 Lasor CASES 
{ 68,405. It was held that the act requires 
bargaining on a proposal that a contract 
would not be effective until ratified by a 
majority vote of the employees. An NLRB 
finding that the employer’s insistence on 
such a clause was unlawful was set aside. 


In the Borg-Warner case, the Board re- 
fused to abandon its position. It disagreed 
with the Seventh Circuit’s Allis-Chalmers 
ruling and said that employer insistence 
to the point of impasse on any clause which 
provided for an employee majority vote 
before action could be taken was unlawful. 

The reason: “It appears self-evident that 
a representative system necessarily involves 
trusting the agent with discretion not sub- 
ject to review by those it represents as to 
each exercise thereof, particularly at the 
instance of an outside party. It is the 
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pattern traditionally followed in the labo: 
movement in this country and the concept 
embodied in the Act. ... Under the prac- 
tice of collective bargaining as thus de- 
veloped, it is customary to leave the decision 
as to demands to be made upon the em- 
ployer, the sanction to be resorted to in 
support of the demands, and the content 
of the contract ultimately entered into, up 
to the majority representative, leaving to 
internal procedures of the union the extent 
to which these may be ratified by the mem- 
bership of the union or employees generally. 
The legislative history of the Act as it was 
originally enacted makes it abundantly clear 
that Congress was fully aware of all the 
implications arising out of writing the ma- 
jority rule principle into the Act, including 
the fact that those in the minority were 
not to have an effective voice in the col- 
lective bargaining negotiations. 


“A no-strike clause involves the em- 
ployees’ right to strike. By virtue of the 
designation of a statutory bargaining rep- 
resentative, the exercise of this right is 
entrusted to the representative which has 
the power to waive it in a contract as a 
quid pro quo and in the interest of industrial 
harmony. However, the strike ballot clause 
here, while incidentally limiting the indi- 
vidual’s right to strike, is primarily con- 
cerned with the mechanics of testing the 
statutory representative’s power to call a 
strike or to terminate or amend the contract 
during its term—a purely internal matter 
unrelated to any condition of employment. 
Indeed, the strike ballot clause is in essence 
a procedure designed to force all employees 
in the unit, as individuals, to pass upon 
the . . . [employer’s] last offer... . [It] is 
simply an attempt to resolve economic 
differences at the bargaining table between 
an employer and the statutory agent by 
dealing with the employees as individuals.” 


In effect, the Board ruled that the case 
involved a kind of union prerogative—per- 
haps the other side of the managerial- 
prerogative coin. 


A similar result was reached in the other 
recent case, Darlington Veneer Company, 5 
CCH Lasor Law Reports (4th Ed.) ¥ 53,169, 
113 NLRB, No. 125. The employer pro- 
posed that a “ratification” clause be included 
in the contract. It read, in part: “This 
contract is subject to, and shall become 
effective . . . only after ratification by the 
employees of [the employer] by secret 
ballot of employees in the bargaining unit 
and ratified by a majority of the employees 
voting in such balloting.” 
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The NLRB trial examiner found that ne- 
gotiations between the parties broke down 
solely because of the employer’s insistence 
on the proposal. Such a clause, he ruled, 
was not an obligatory bargaining subject 
under the act. The employer had, there- 
fore, unlawfully refused to bargain. The 
Board affirmed. 


As in the Borg-Warner case, the vote, if 
agreed to, would have been taken among 
nonunion as well as union employees in the 
bargaining unit. The trial examiner in the 
Darlington case commented on this factor. 
He said that the minority employees who 
unsuccessfully opposed the union in the rep- 
resentation election would have to join the 
union to get a voice in the negotiation of 
the collective bargaining agreement. If 
they chose to remain outside the union, 
the law, by making the union the exclusive 
bargaining representative for all workers 
in the unit, operated to exclude them from 
negotiation of the contract. He added that, 
if nonmembers were permitted to intervene 
after the parties had reached an agreement, 
dissension would be invited which might 
result in the loss of everything gained dur- 
ing the negotiations. Such a disruptive 
interference at the crucial stage of the nego- 
tiations would encourage, rather than dis- 
courage, industrial strife, he found. 


Again, the thrust of the decision was to 
the effect that the employer was wrong 
because he was trying to interfere with a 
union prerogative. 


The dissent.——Former Chairman Farmer 
took a different view. His reasoning is 
important despite the fact that he is no 
longer on the Board, because Member 
Leedom agreed with him in both cases. 


The important factor in such refusal-to- 
bargain cases, Farmer said, is the presence 
or absence of good faith on the part of the 


employer in making the proposal which 
causes negotiations to break down. Since 
there was no allegation that good faith was 
lacking in the Borg-Warner case, he dis- 
sented. In the Darlington case, he con- 
curred in a separate opinion on the ground 
that the employer had not bargained in good 
faith, Member Leedom’s agreement with 
the Darlington decision was predicated solely 
on the same ground. 


If enforcement of the Board's orders in 
the two cases is contested in circuit courts, 
there will be no immediate head-butting 
with the Seventh Circuit’s opposite view in 
the Allis-Chalmers case. The Borg-Warner 
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case arose in the Sixth Circuit’s territory, 
and Darlington arose in the area covered by 
the Fourth Circuit. It will be interesting 
to note how the cases are decided if they 
are litigated at the circuit court level. How- 
ever decided, they would furnish an inter- 
esting question for presentation to the 
United States Supreme Court. If a split 
between circuits develops, there may be a 
good chance that the Supreme Court would 
accept the issue for decision. 


No-Strike Union 


A “union” whose bylaws forbid strikes 
and picketing has been declared an authen- 
tic labor organization by a California court, 
in Culinary Alliance & Hotel Service Em- 
ployees Local Union 402 v. Beasley, 28 LABor 
CAsEs { 69,452. 

California law prohibits jurisdictional 
strikes—it is unlawful to interfere with an 
employer’s business because of a dispute 
between two or more “labor organizations.” 
The dispute involved in the case arose when 
two groups claimed to represent the em- 
ployees of a restaurant. 

One of the groups was a regular union. 
The other was an incorporated employees’ 
association. Two of its three directors were 
employers, not connected with the restau- 
rant business. The association’s policy was 
to represent workers only if it could obtain 
a contract for them. Its bylaws provided 
for enforcement of contract terms only by 
court action; strikes and picketing were 
prohibited, 

Most of the restaurant’s employees joined 
the association, and the employer contracted 
with it. The regular union then struck and 
picketed the establishment. 


The employer obtained an injunction 
against the picketing under the state’s Juris- 
dictional Strike Act. On appeal, the union 
contended that, since the association was 
not a “labor organization” under the statute, 
there was no jurisdictional strike. 

The California District Court of Appeals 
affirmed the injunction. The association 
was a “labor organization,” it held. The 
provision in the bylaws forbidding strikes 
and picketing did not conclusively establish 
that it was not. The fact that employers 
headed the association also did not deprive 
it of labor-organization status, since they 
were not the employers of the workers 
involved, and the bylaws did not give them 
absolute control of the group, as the union 
had claimed. 
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States Active in 1955 
on Minimum Wage Laws 


“There is more State minimum-wage 
activity than there has been in 20 years,” 
Secretary of Labor Mitchell said last Feb- 
ruary. Since he made that statement, there 
has been an unusual amount of state wage 
legislation enacted, possibly even more than 
he anticipated. 


For the first time since the beginning of 
World War II, the list of states with 
minimum wage laws was increased. Idaho, 
New Mexico and Wyoming put a 75-cent 
floor under hourly pay for both men and 
women. The roster of minimum wage law 
states now includes 33 jurisdictions—29 
states, the District of Columbia, Alaska, 
Hawaii and Puerto Rico. 


A discussion of these and other recent 
happenings in the field of state wage legis- 
lation is included in a new publication 
covering the subject of state minimum 
wages comprehensively. Entitled Minimum 
Wage and the Woman Worker (Department 
of Labor Leaflet 24, 1955), it was issued 
by the Department’s Women’s Bureau, 
headed by Mrs. Alice K. Leopold. Copies 
are for sale by the Superintendent of Docu- 
ments, United States Government Printing 
Office, Washington 25, D. C. The price is 
ten cents a copy. 

Many of the laws cover men as well as 
women, but the early ones were designed 
to protect women in sweatshops. After the 
enactment of the Fair Labor Standards Act 
in 1938, establishing a wage floor for inter- 
state workers of both sexes, some states 
extended coverage of their minimum wage 
laws to men. Of the laws now in effect, 
one third apply to men and women. 


The booklet points out that unions were 
once against government enforcement of 


730 


wage minimums, believing that pay rates 
should be left entirely to collective bargain- 
ing. Today, unions are among the strongest 
advocates of minimum wage laws at both 
the federal and state levels. (The recent 
law boosting the FLSA minimum from 75 
cents to $1 an hour, effective March 1, 1956, 
has been described as a compromise be- 
tween the Administration’s request for 90 
cents and organized labor’s plea for $1.25.) 


Secretary of Labor Mitchell’s interest in 
state minimum wage legislation is due to 
the fact that the Department of Labor’s 
program is directed toward improving wage 
standards at both the federal and state 
levels. And, as part of its continuing pro- 
gram to promote the welfare of wage-earning 
women, the Women’s Bureau has helped to 
develop standards for state minimum wage 
legislation and administration. The bureau 
is a service, not an enforcement, agency. 
It keeps up to date on what is happening 
in each state and reports to state agencies, 
organizations and interested individuals 
who are helped by the exchange of such 
information. Conferences are held so that 
state administrators can discuss mutual 
problems face to face. Technical help is 
given on request on such subjects as how 
to make a wage survey, how to prepare a 
cost-of-living budget, how to draft a law 
or order and how to write a factual brief 
in support of a law or order challenged in 
the courts. 


Wage boards.—Most minimum wage law 
states (20 states and two territories) have 
wage-board laws. They establish boards, 
usually tripartite groups of nine members 
(three employer members, three union mem- 
bers and three public members), which set 
rates to fit the particular industry or occu- 
pation. From time to time they alter the 
rate structure to fit changed economic con- 
ditions. 
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Three states (Connecticut, Massachusetts 
and New Hampshire) have wage boards 
in addition to a statutory flat minimum rate. 
These laws are described by the Depart- 
ment of Labor booklet as “an importaat 
forward step.” They have the advantage 
of giving immediate protection to jobs for 
which no wage-board rate has been set, in- 
cluding miscellaneous jobs difficult to group 
for wage-board action. The boards in these 
states can set higher rates than those fixed 
by the statute when needed in individual 
occupations or industries. Some, but not 
all, can set lower rates. 


The principal factor taken into considera- 
tion by wage boards in fixing a minimum 
is the cost of living. In about half the 
states the cost of living is the only standard 
used. Eleven states require consideration 
of two other factors: (1) the value of the 
worker’s services, and (2) the wages paid 
by employers who are voluntarily maintain- 
ing minimum fair wage standards. 


Statutory rates.—Eight states have statu- 
tory minimums applicable to both men and 
women. The rates in three (Arkansas, 
Nevada and South Dakota) apply to women 
only. (The booklet does not discuss various 
state minimums inapplicable to women, 
such as the Delaware requirement that 
certain children under 16 must be paid 75 
cents an hour unless their parents consent 
to a lower rate.) 


Alaska has a minimum of $1.25 set in 
1955. It applies to employers of four or 
more persons. The Territorial Labor Com- 
missioner, in addition, is empowered to 
establish minirnums for certain occupations 
excepted from coverage of the flat minimum. 


Arkansas has the lowest statutory rate 
of any state, set in 1915. It requires that 
women with six months’ practical experi- 
ence be paid $1.25 for a day’s work of up 
to nine hours. Other females must be paid 
$1 a day. Thus, experienced women can pre- 
sumably be paid as little as 14 cents an hour. 


Idaho adopted its 75-cent minimum this 
year. Exceptions are made for executives, 
administrative and professional workers, 
farm laborers and persons engaged in 
domestic service. 


Nevada has an hourly minimum rate for 
female workers of 87.5 cents, set in 1955. 
Girls under 18 may be paid 75 cents an 
hour. State, county, city or town workers 
are exempted, along with domestics. Hotels 
are permitted to set off tips. A _ special 


Wages Hours 


provision permits payment of less than the 
prescribed minimum to new workers for a 
three-month probationary period. 


New Mexico has a 1955 law setting a 
75-cent minimum. It contains many ex- 
ceptions. A special category of “service” 
employees is defined, and the minimum 
rate for them is 50 cents. 


South Dakota has a law enacted in 1945. 
It fixes a weekly minimum of $15 for 
females employed in communities of 2,500 
Or more population and $12 for those in 
smaller places. Another law forbids em- 
ployment of women for more than 54 hours 
a week. Presumably, therefore, an hourly 
rate of about 28 cents would be lawful for 
covered workers. Apprentices, learners and 
handicapped workers are exempt if a lower 
rate is certified by the Industrial Com- 
missioner. 


Wyoming has a new 75-cent minimum 
applicable to both men and women, with 
the usual exceptions. Minors under 18 are 
not covered. 


Hawaii law established a 75-cent mini- 
mum in 1955. That rate applies only to 
workers in the city and county of Honolulu. 
Elsewhere, the minimum is 65 cents. There 
are numerous exemptions. The Director 
of Labor and Industrial Relations can 
lower the minimum for learners, apprentices 
and the handicapped by wage order. 


Connecticut, one of the three dual-system 
states, has had a 75-cent minimum in effect 
since 1952. Wage boards can raise, but not 
lower, the statutory rate. Exemptions in- 
clude, among others, all workers subject to 
the federal Fair Labor Standards Act. 


Massachusetts recently boosted its mini- 
mum to. 90 cents an hour, effective April 
1, 1956. The wage board may establish 
higher, and in some cases lower, rates. 


New Hampshire, the third dual-system 
state, recently increased its statutory rate 
from 60 to 75 cents an hour. For certain 
occupations, new rates of 65 and 70 cents 
have been established. The wage-order 
provisions in New Hampshire law apply 
only to women and minors. 


Purpose of minimum wage laws.—States 
adopt minimum wage laws as a matter of 
public policy to insure against payment of 
substandard wages to workers in covered 
employment. A substandard wage may be de- 
fined as one which does not provide the means 
to maintain an adequate standard of living. 
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Books ... Articles 





CURRENT LITERATURE 





in the Labor Field 





California Construction 


Industrial Relations in the Construction In- 
dustry. Gordon W. Bertram and Sherman 
J. Maisel. Institute of Industrial Relations, 
201 California Hall, University of California, 
Berkeley 4, California. 1955. 70 pages. 50¢. 


The central factor distinguishing union- 
employer relations in construction appears 
to be the contribution which the building 
trades unions make to the operation of the 
industry. Union influences were typed in 
the following five categories: the stabilizing 
influence of uniform wage rates; the reduc- 
tion of uncertainty through union agreements; 
the provision of a skilled and experienced 
supply of labor; the regulation of entry 
and size of construction firms; and the 
discipline of the work force. Although these 
union functions exist in some other indus- 
tries, their total impact seems greater in 
construction than in most other spheres. 
Unlike some other competitive industries, 
however, the building trades unions have, 
on the whole, not used their power to regu- 
fate the total market for construction; 
rather, they have primarily restricted them- 
selves to those aspects which affect union and 
worker interest directly. This is not so true 
of a few of the small crafts, however. 

The history of the San Francisco con- 
struction industry affords an unusual oppor- 
tunity to illustrate, among other things, the 
importance of the unions to the operation of 
the industry. 

This monograph was prepared in collab- 
oration with the Real Estate Research Pro- 
gram, Bureau of Business and Economic 
Research, University of California. 


The South Lures 'Em 


Subsidized Industrial Migration. 
Federation of Labor, 901 
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American 
Massachusetts 


Avenue, N. W., Washington 1, D. C. 1955. 
84 pages. 75¢. 

The executive council of the AFL recom- 
mends a legislative program to cope with 
what it calls the problem of the pirating of 
industrial plants from established locations. 

In four specific manufacturing industries 
examined in this booklet—textile, apparel, 
furniture and paper—other manufacturing 
regions have lost ground to the South and 
the Pacific states. The report declares that 
the shift to the Pacific represents a natural 
growth, but that a goodly part of the shift 
to the South results from the special subsidies. 

The AFL recommends : 

(1) That federal income tax exemption 
should be lifted from municipal bonds issued 
to finance industrial construction, and that 
firms enjoying subsidized rentals be re- 
quired by legislation to disallow as business 
expense an amount equal to the reasonable 
fuli rental value of the facilities provided. 


(2) That steps be taken, by increasing 
the federal minimum wage to $1.25 an hour, 
by amending the Walsh-Healey Public Con- 
tracts Act and by the enactment of effective 
state minimum wage laws, to reduce and 
gradually eliminate wage differentials exist- 
ing between various sections of the country. 

(3) That other unwarranted differentials 
in labor standards among the states be 
eliminated by enactment of nation-wide un- 
employment compensation standards, by re- 
peal of Section 14(b) of the Taft-Hartley 
Act, by also repealing state “right-to-work” 
laws and by denying government contracts 
to firms found in violation of orders of the 
National Labor Relations Board. 


Russian View of Labor Disputes 


Industrial Conflict in Soviet Russia. Walter 
Galenson. Reprint No. 73. Institute of 
Industrial Relations, 201 California Hall, 
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University of California, Berkeley 4, Cali- 
fornia. 1955. Nine pages. 

This reprint of the Institute of Industrial 
Relations, University of California, is a 
chapter from the book entitled Jndustrial 
Conflict, published last year by McGraw-Hill 
Book Company, Inc. The Russian view of 
labor disputes seems to be that they are not 
inherent in socialism, but in capitalism; once 
the “capitalistic consciousness” disappears, 
all conflict will cease. 


The author says: “While the general out- 
line of Soviet disputes machinery is clear, 
little is known about how it actually oper- 
ates. At the risk of repetition, it should be 
remarked that the Soviet trade-union is neither 
in theory nor in fact primarily a representa- 
tive of worker interests but rather a quasi- 
governmental agency predominantly engaged 
in nonpartisan activities on behalf of the 
state.” 


First Job Placement 


First Jobs and Career Patterns. Seymour 
M. Lipset and F. Theodore Malm. Reprint 
No. 74. institute of Industrial Relations, 
201 California Hall, University of California, 
Berkeley 4, California. 1955. 15 pages. 


Most of the findings in this booklet are 
based upon a survey taken in Oakland, Cali- 
fornia, and the consensus seems to be that 
the factor which affects the first job place- 
ment most is the education of the man and 
his father’s occupation. 

The author says: “Educators, especially, 
should consider how they may help students 
to plan realistically while in school or col- 
lege for the jobs available in the labor market, 
to seek out the jobs best suited to their 
capacities and, if possible, to weigh carefully 
the choice among alternative job opportunities.” 


This reprint is reprinted from The Amer- 
ican Journal of Economics and Sociology. 


Trade Union Movement in Europe 


Labor in Western Europe. David J. Saposs. 
Reprint No. 71. Institute of Industrial Re- 
lations, 201 California Halli, University of 
California, Berkeley 4, California. 1955. 
169 pages. 

The author discusses the trade union 
movement of Western Europe. The trade 
union movement in France and Italy is 
unstable because of the general instability 
of the social structures in these two countries. 

This reprint is 
Research. 


Books 


reprinted from Social 


Articles 


Experiment in Role-Perceptions 


Role-Perceptions in Labor-Management Re- 
lations: An Experimental Approach. Mason 
Haire. Reprint No. 66. Institute of Indus- 
trial Relations, 201 California Hall, Uni- 
versity of California, Berkeley 4, California. 
1955. 13 pages. 


This is a description of an experiment in 
which representatives of both management 
and labor were asked to select from a list 
of adjectives those which they thought ap- 
plied to a man whose picture was shown 
to them. Half of those interviewed were 
told that the man was the local manager of 
a small plant, which was a branch of a large 
manufacturing company. The other half 
were told that he was the secretary-treasurer 
of his union. Upon analyzing these answers, 
a number of interesting results were obtained— 
for instance, 74 per cent of the subjects in 
the managerial group chose the word “honest” 
when the man in the picture had been iden- 
tified as a manager. However, the word 
“honest” was used only 50 per cent of the 
time for the man who was identified with 
the union. 


When the same test was given to union 
men, the adjective “honest” was selected by 
only 43 per cent of the group. This group 
preferred such adjectives as “active,” “alert” 
and “capable.” 


The author says: “It seems clear that a 
single person looks very different depending 
on whether he is seen as a manager or a 
union secretary. Moreover, the nature of 
this difference depends on whether he is 
thus seen by a manager or a union man.” 


This reprint is reprinted from the /ndus- 
trial and Labor Relations Review. 


Illinois Reprint Series 


New Firms and the Labor Supply in Small 
Communities, by Richard C. Wilcock; Do 
Management Attitudes Determine Union-Man- 
agement Relations? by Ross Stagner; and 
An Evaluation of the Group Interview, by 
Margaret Chandler. 


The three articles above have just been 
released by the Institute of Labor and In- 
dustrial Relations of the University of 
Illinois in its reprint series. The reprints 
are priced at ten cents each, and may be 
obtained from the Institute of Labor and 
Industrial Relations, 704 South Sixth Street, 
Champaign, Illinois. 


The first reprint originally appeared in 
Current Economic Comment. It deals with 
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the significant labor-market trend in the 
United States created by an increased amount 
of decentralization of American industry. 
Although many factors are involved in the 
location of an industrial plant, a major rea- 
son for locating in a small-population area is 
the availability of labor. As new firms be- 
come established in small-population areas, 
they bring about a reduction in the gener- 
ally high labor mobility rates of small 
communities. 

In the second publication, the author 
looks into the important problem suggested 
by the title. Interest in this problem is not 
restricted to researchers, and if sound in- 
vestigations confirm the judgment that top 
management attitudes play a decisive role, 
it is likely that some large corporations will 
want to take a careful look at the people on 
their management team who are responsible 
for their union relations. Mr. Stagner says: 
“If it is not wholly true that management 
gets the kind of union it deserves, it is at 
least true that management attitudes play 
an important role. Management has more 
freedom to act, to initiate changes, than 
does the union. Furthermore, management 
has more to gain by improving relationships 
than do the union officers. It seems plausi- 
ble to suggest, therefore, that the first move 
in attempting to improve attitudes will almost 
certainly have to come from management.” 


The third pamphlet suggests that the 
group interview be used as a valuable sup- 
plement to individual interview. “This pilot 
exploration of the group interview seems 
to indicate that it is a valuable source of 
certain data, such as those regarding the 
relationship between individual and ‘group’ 
opinions. As a research technique it is best 
employed in cases where a relationship of 
long-time trust has existed between the re- 
searcher and his informants, for under these 
circumstances, the group’s members will 
speak freely in his presence,” says the 
author. 





ARTICLES 





Employee Benefit Plan Check List . . . 
An outline of the contents of employee 
benefit plans is presented in this article as 
a check list for legal draftsmen and as a 


basis for discussion of the contractual 
principles involved. In designating the 
benefits to be provided by a welfare plan, 
the parties may choose from a wide range 
of possibilities. Common welfare benefits 
fall within the following: (1) stipulated in- 
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surance payments made on designated mis- 
fortunes, such as on death, on accidental 
death or dismemberment, or on each week 
of incapacity due to nonoccupational illness 
or accident; (2) payments made for ex- 
penses of illness, in cash or in the rendering 
of services; and (3) payments made on re- 
tirement from employment, which are 
usually on attainment of a certain age, 
after employment for a certain length of 
time and/or on retirement due to physical 
disability. Financing employee benefit plans 
is commonly provided for as follows: The 
plan is either noncontributory (supported 
solely by the employer) or contributory 
(supported in part by the employer and 
in part by employees). 


The author states that a positive ap- 
proach to what responsible labor and man- 
agement desire in employee benefit plans 
calls for full utilization of contractual 
powers and for optimum use of trusts, 
group insurance, medical care plans and 
whatever schemes men of intelligence and 
good will can devise. Governmental aids 
in the keeping, disclosure, inspection and 
supervision of records, and possibly in the 
fees and charges for services rendered, may 
help. The law of employee benefit plans 
should be adapted to the needs and ex- 
periences of the persons involved. Since 
those needs and experiences are still in a 
state of growth, the law should be kept 
viable. The author is a member of the 
California bar.—Ziskind, “The Law of Em- 
ployee Benefit Plans,” Washington Uni- 
versity Law Quarterly, April, 1955. 


When States Can Enjoin Interstate Pick- 
eting . . . Since the 1952 Garner case was 
decided by the United States Supreme Court, 
the subject of control of interstate picketing 
by state courts has generally been approached 
from the point of view that the state courts 
can act only in exceptional cases. This ar- 
ticle takes the opposite tack. It carefully 
limits the area in which the state courts no 
longer have power to act, and emphasizes 
the right of the states to exercise their 
historic powers in all other cases. 


The author, Attorney George Rose of 
Indianapolis, represented the nonunion Gen- 
eral Motors employees in their recent widely 
publicized attempt to avoid joining the 
UAW-CIO under the union shop clause in 
the new GM contract. (The case is dis- 
cussed under “Labor Relations” in this 
JourNAL.)—Rose, “Limitations on the Power 
of States to Enjoin Picketing,” Virginia Law 
Review, June, 1955. 
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Meetings of Labor Men 


Eighth Industrial Management Institute, 
University of Illinois—The institute is in- 
tended to serve policy-making executives 
in Illinois industrial firms. It will be held 
October 26-27 at Allerton House, Monti- 
cello, Illinois. Sponsors are the University 
of Illinois College of Commerce and Busi- 
ness Administration and the Illinois Manufac- 
turers’ Association. Information is available 
from the Supervisor, Division of University 
Extension, 116 C Illini Hall, Champaign. 


Conference on Collective Bargaining and 
Arbitration, State University of Iowa.— 
“Implications of the AFL-CIO Merger” 
will be the title of one of the workshops at 
the university in Iowa City, Iowa, on 
October 13. Among the chairmen of the 
workshops will be Professors Walter L. 
Daykin and Chester A. Morgan. Addresses 
will be given by J. Noble Braden, executive 
vice-president of the American Arbitration 
Association; Lambert H. Miller, general 
counsel for the National Association of 
Manufacturers; and Stuart Rothman, solic- 
itor of the Department of Labor. Sponsors 
of the conference for labor and management 
leaders are the Bureau of Labor and Man- 
agement and the Colleges of Law and 
Commerce of the university, the American 
Arbitration Association, the Iowa State Bar 
Association, the Iowa State Federation of 
Labor, the Iowa State CIO and a number of 
employers. 


Supreme Court Begins 
October, 1955 Term 


Nation's highest tribunal resumes de- 

liberations this month. 

The United States Supreme Court opens 
its October, 1955 term on October 3. The 
High Court has been in adjournment since 
June 6, 1955. 


Rank and File 


There were no changes in the personnel 
of the Court during the adjournment. Mem- 
bers, with the year of appointment of each, 
are: Chief Justice Warren, 1953; Asso- 
ciate Justices Black, 1937; Reed, 1938; 
Frankfurter, 1939; Douglas, 1939; Burton, 
1945; Clark, 1949; Minton, 1949; Harlan, 
1954. 


During its last term, the Court handed 
down 138 opinions, including concurring, 
dissenting, separate and printed memo- 
randum opinions. The division was as 
follows: Warren, 15; Black, 18; Reed, 16; 
Frankfurter, 22; Douglas, 19; Burton, 9; 
Clark, 17; Minton, 17; Harlan, 5. 


On the closing day of the last session, 
Chief Justice Warren announced a shorten- 
ing of the Court’s workweek to five days: 


“Beginning next term and until further 
notice the Court will not hear arguments 
or hold open sessions on Friday. That 
day will be reserved for conferences of the 
Court, heretofore held on Saturday. 


“This change in our schedule will not 
affect the number of cases to be heard dur- 
ing the term. The Court is current with 
its calendar and expects to remain so.” 


Gotham Working Gal 
Needs $2,488 a Year 


For adequate support in New York City, 
a working woman needs $48 a week. 


It takes $48 a week, or $2,488 a year, for 
a working woman living with her family 
in New York City to support herself ade- 
quately, according to a September, 1954 
study by the Division of Research and Sta- 
tistics of the New York State Department 
of Labor. 
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Of the total, $1,807 was needed to cover 
the cost of goods and services, and $681 
was for income taxes, insurance and savings. 
Nearly 36 cents out of every dollar in the 
working woman’s budget was needed for 
housing, household expenses and food. Cloth- 
ing and its upkeep required 15 cents. 
Leisure-time activities and other living es- 
sentials took another 15 cents. Personal 
care, medical care and insurance amounted 
to 10 cents per dollar. State and federal 
income taxes cost 14 cents. Ten cents was 
set aside as a reserve for contingencies. 


Compared with a year earlier, total living 
costs were 1.3 per cent lower in America’s 
largest city. The income needed in Sep- 
tember, 1953, was $2,521. 


The survey of living costs, eighteenth in 
a series, is made each year to aid in the 
establishment of minimum wages for women 
and minors. 


Button, Button 


Right of members to wear union insignia 
or slogan-bearing buttons cannot be 
curtailed by employers. 


Our ancestors and their masters set much 
store by the insignia of their families and 
tribes, and some of us who take pride in 
blue blood still keep genealogists prosperous 
by furnishing a market for colorful repro- 
ductions of coats of arms charged with 
gaudy heraldic bearings. All of us proudly 
dangle a key or wear a ring, badge, pin or 
button to show off membership in an organ- 
ization or allegiance to a cause at some time. 


The manufacturer’s trade-mark, the crafts- 
man’s hallmark, the union label and the 
union button are all offshoots of this prac- 
tice. In labor-management relations, the 
wearing of the union button has, from time 
to time, caused disputes resulting in litigation. 


The basic rule was laid down by the 
United States Supreme Court in 1945, in 
Republic Aviation Corporation v,.NLRB, 9 
Lapor Cases § 51,199. The CIO United 
Auto Workers were trying to organize the 
employees of a military aircraft manufac- 
turer. Three members showed up on the 
job wearing UAW-CIO union steward but- 
tons. The employer asked the men to re- 
move the buttons. His reason was that 
nonunion employees might think the button 
wearers had authority to represent them in 
dealing with management. The three men 
kept on their buttons and were discharged. 
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The Court agreed with the NLRB that tl 
wearing of union insignia was a legitimat 
organizational technique. The discharges 
were unfair labor practices. The three mei 
were reinstated with back pay. 


Two new, and somewhat different, cases 
involving union buttons were recently de- 
cided the same way by the NLRB. 


In Caterpillar Tractor Company, 5 CCH 
Lasor Law Reports (4th Ed.) {[ 53,121, 113 
NLRB, No. 37, the buttons bore the legend 
“Don’t be a scab.” They were worn by 
union members in a campaign to eliminate 
“free riders” by inducing ail workers at the 
plant to join the union, which was the certi- 
fied bargaining agent. The employer had no 
objection to the wearing of ordinary union 
buttons, but feared that the word “scab” 
might cause trouble between union and non- 
union men. An order went out to halt the 
wearing of the “scab” buttons. Employees 
who disobeyed were suspended. 


The NLRB ordered them restored to their 
jobs. Use of the word “scab” was not in- 
tended to incite unrest, and the employer’s 
anxiety, without more, was not sufficient 
cause to justify curtailment of the employees’ 


right to wear union insignia, the Board 
held. Member Rodgers disagreed. The word 
“scab,” he said, was one of the most in- 


flammatory words in the vocabulary of trade 
unionism. Its use justified the employer’s 
action. 


In Kimble Glass Company, 5 CCH Lasor 
Law Reports (4th Ed.) § 53,122, 113 NLRB, 
No. 58, two rival unions were involved. The 
incumbent bargaining representative was an 
AFL local. In July, 1953, a CIO group 
began organizing the employees, and its 
members donned CIO buttons. The AFL 
union protested to management and hinted 
that violence and a strike might result if 
the wearing of CIO buttons continued. To 
avoid an interruption of work, on August 
14 the employer forbade wearing of the 
union buttons. Twenty-one employees re- 
fused to abide by the no-button rule. On 
August 19 and 20 they were fired. 


Again the Board ordered the dischargees 
reinstated. It was held that the employer 
could have maintained complete order and 
efficiency by enforcing his rules against dis- 
order and interruption of production. The 
AFL threats did not justify adoption of the 
no-button rule. Member Rodgers again dis- 
sented. He took the position that the Board 
was substituting its judgment for that of the 
employer as to the selection of a method to 
cope with a difficult situation. 
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The Cover: 


Metropolis on Wheels... 


Detrorr is the oldest size- 
able city west of the original Atlantic colonies. Only half of 
its production workers are employed in the automobile indus- 
try. Those two facts about the Motor City usually surprise 
visitors who have been led to think of it as an upstart com- 

the munity entirely dependent upon automobile manufacturing. 
oe French explorer Cadillac founded Detroit in 1701, 17 years 
ion before New Orleans was settled. When Chicago got its first 
a charter, Detroit was already 137 years old. It has been under 
the three flags in its long history. The British took it from the 


French in 1760. It became American on July 11, 1796. 


About two million people live in Detroit, making it the 
nation’s fifth largest city. Another 1% million populate its 
suburbs. It stretches for 12 miles along the north bank of the 
Detroit River, at the wharves of which ocean vessels dock. 
The cover shows the city’s skyline as it looks from across the 
river in Canada facing north—this is the only point where 
Canada lies directly south of United States territory. 


aa _ 
RANSPORTATION?” is the 
key word in Detroit’s industrial past, present and future. The 
first freight car works was built there in 1853, and the Pullman 
Company got its start there. The aircraft industry is a big one, 
and watercraft production is sizeable. 


Despite the variety of its products, it is for its domination 
of the world’s automobile industry that Detroit is best known. 
Oldsmobile was the first car on the market, in 1899, followed 
by Cadillac in 1901, and Ford and Packard in 1903. By 1904, 
the city had over 2,000 workers producing more than $6 million 
worth of cars a year. And, by 1940, more than 90 per cent of 
all American cars were produced by manufacturers within 
85 miles of Detroit. 


OnE of every seven American 
workers is said to owe his job, directly or indirectly, to the 
automobile. At the center of this multibillion dollar web of 
supply, production, sales and service stands Detroit—the 
metropolis on wheels. 


Photograph by David W. Corson from A. Devaney, New York. 
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